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BEFORE THE NATIONAL GREEN TRIBUNAL 
PRINCIPAL BENCH 

NEW DELHI 

EXECUTION APPLICATION NO.SO OF 2023 

IN 

ORIGINAL APPLICATION N0.60 OF 2014 

IN THE MATTER OF: 

Society for Protection of Culture, Heritage, Environment, 
Tradition s and Promotion of National Awareness [Also known 
as 'CHETNA'] 

... Applicant 

Versus 

Union of India & Ors . 
. . . Respondents 

REPLY ON BEHALF OF THE RESPONDENT N0.3, TO THE 
ABOVE-CAPTIONED PRESENT EXECUTION APPLICATION 
OF THE APPLICANT-SOCIETY 

MOST RESPECTFULLY SHEWETH: 

That the above-caption ed present Application has been flied by 
th e Applicant alleging non-compliance (non-adh erence) by the 
respondents of the J udgement dated 10.07.2015 of this 
Hon'ble Tribu nal and seeking due compliance thereof by the 
respondents. 

Preliminary Objections 

1. That the present Application is a gross abuse of the process of 
law and this Hon'ble Tribunal. The presen t Application 1s 
liable to be dismissed for the said short reason alone. 
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2. That the present Application has been filed for some personal 
grudge and/or vendetta of the Applicant-Society against the 
answering respondent No.3. The Application lacks bonafide 
and is, therefore, liable to be dismissed forthwith. 

3 . That the Applicant-Society does not raise any issue/ 
grievance/ complaint of any violation of any environmental 
laws/provisions by the respondent No.3. In view thereof, the 
present Application is not tenable. 

4. The Applicant SPCHETNA in his Original Application 
No.60/2014 had sought the following relief:-

(a) Direct the Respondent No.2 to take the possession of the land 
around the Asiad Tower situated adjacent to Siri Fort Complex 
admeasuring 18,500 sq.rntrs, along with the remaining area 
and restore the area to its natural state and maintain the 
same as green for the purpose of District Park and allow the 
general public to use the same ; 

(b)To quash the letter dated 18.12.1997 along with the site plan 
wherein the green area/land admeasuring 18,500 sq.mtrs. 
around the I said Tower was illegally handed over by the 
Respondent No.2 to Respondent No.3. 

In the present execution application, they are seeking relief 
which were not prayed in the original application inter alia 
directions for running Tower Restaurant as pre-condition. The 
said prayer of the applicant in execution application is beyond 
relief sought by the applicant in his original application. Relief 
which is not prayed in the Original Application cannot be 
granted. Reliance is placed on the judgements of Hon 'ble Apex 
Court in the following matters 

4.1 In the case of Messrs. Trojan & Co. Ltd. Vs. Rm. N.N. 
Nagappa Chettiar, {1953 AIR 235, 1953 SCR 780}, 
Annexure P/ 1, Hon'ble Apex Court considered the issue as to 
whether relief not asked for by a party could be granted and 
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that too without havin g proper pleadings. The Court held as 
under:-

"It is well settled that the decision of a case cannot b e based 
on grounds outside the pleadings of the parties and it is the 
case pleaded that h as to be fou nd. Withou t an amendment of 
the plaint, the Court was not entitled to grant the relief n ot 
asked for and no prayer was ever made to amend the plaint so 
as to incorporate in it an alternative case." 

4.2 In the case of Bharat Amratlal Kothari & Anr. Vs. Dosukhan 
Samadkhan Sindhi & Ors. {AIR 2010 SC 475}, Annexure 
P /2, Hon ble Apex Court held: 

"Though th e Court has very wide discretion in granting relief, 
the Court, h owever , cann ot , ignoring and keeping aside the 
n orm s and principles goveming grant of r elief, grant a relief 
not even prayed for by the petitioner." 

4.3 In the case of Siddu Venkappa Vs Smt.Rangu S . Devadiga 
And Ors { AIR 1977 CS 890, (1977)3 SCC 532 }, Annexure 
P/3, Hon'ble Su preme Court h eld: 

"The High Cou rt therefore went wr ong in ignoring this 
basic principle of law, and in m aking entirely new case which 
was n ot pleaded and was not m atter of the t rial." 

5. That there is no 'breach' whatsoever of the terms and 
conditions of the License Deed, signed and executed between 
the respondent No.2 (DDA) and the answering respondent 
No.3. Withou t preju dice thereto, it is submitted that if at all 
there is any breach of any of the terms and conditions of the 
Licen se Deed, the respon dent-DDA alone would be the 
concerned aggrieved party to raise any such issue. Pertinen tly, 
the resp on den t-DDA has not alleged any breach of the terms 
and conditions of the License Deed. In the r espectful 
submission of the respondent No.3, enforcing the contract 
between the parties is beyond the jurisdiction of this Hon'ble 
Tribu nal. Further, the civil courts would be the proper court of 
jurisdiction for determining the question of such a contractual 
breach, if any. 
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6. Fur ther, there is no 'environmental issue' involved in the 
matter. Indeed, the respondent No.3 had increased and 
enhanced the greenery at the said Area/ Land. This was 
admitted by the respondent-DDA and duly accepted, and 
recorded, by this Hon'ble Tribunal in Para 26 of its Judgement 
dated 10.07.2015, which has been reproduced in para 15 of its 
subsequent Order dated 31.07.2017. The relevant portion 
thereof reads as below: 

Quote 

15. The Tribunal has recorded reasons as could be seen from 
paragraph 26 of the judgment wherein on legal 
consideration of the grounds urged the bench has 
concluded: 

((in any event if such violations are effected its is that 
statutory duty of the respondent No.2 either as a lessor or 
licensor to take appropriate action. As long as the statutory 
nature of the Master Plan remains in the appropriate form it 
is not for this Tribunal to hold that the respondent No.2 is 
either not entitled to lease or give on license either the 
Tower Restaurant or the surrounding areas. Moreover, 
there has been a specific finding that during these 
years, the respondent No.3 has taken steps to make 
the green area by planting more trees. Therefore, 
looking into any angle, we are unable to accept the 
contentions of the learned senior counsel for the applicant 
in this regard. · 

This would show that the first ground urged by the 
applicant questioning the validity of the license 
dated 18.12.1997 has been negated. 

Unquote 

7 . The present execution application 1s not maintainable inter 

alia on the ground mention below: 
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a) The applicant is seeking execution of the order of this Hon 'ble 

Tribunal dated 10 July 2015 whereas the said order has 

already been reviewed and modified by this Hon 'ble Tribunal 

vide order dated 31 July 20 17 as such this application is not 

maintainable and is liable to be dismissed on this ground. 

b) The applicant seeks directions to Respondent No 2 and 3 to 

stop using area- without running and operating tower 

restaurant in their relief/ prayer under Clause b of prayer. In 

original application the applicant did not pray the said relief. It 

is settled law that relief cannot be beyond the prayer. Now new 

relief cannot be sought under execution application. Thus, the 

execution application is liable to be dismissed on this ground. 

c) That the applicant is seeking direction to the Respondent No 3 

to submit NOC and copies of the bills issued by BSES 

Rajdhani Power Limited. The said prayer is outside the scope 

of original application and therefore the execution application 

is liable to be dismissed on this ground. 

d) The applicant in execution application has prayed for placing 

on record certified copies of Balance sheets submitted to 

Income Tax department. The said prayer is outside the scope 

of execution application. 

The relief sought by the applicant clearly indicates the 

execution application has been filed with ulterior motive and 

to harass the Respondent No 3. The said execution application 
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is liable to be dismissed with exemplary cost and may please 

be dismissed. 

8. That the answering respondent no.3 made all out sincere 

efforts to start operations of Tower Restaurant as explained 

below: 

Despite incurring such a huge expense, the respondent No.3 could 
not commence its business at the 'Tower Restaurant' as there was 
extensive leakage from the Over-head Water Tank, situated in the Tower. 
The said leakage was fil ling the wells of the lifts (elevators) with water 
making the lifts unusable and, in the process, the 'Tower Restaurant' 
was completely inaccessible. The respondent No.3 made numerous 
reminders and representations to the respondent-DDA, but to no avail. 
As grievances of the res pondent No.3 were not being addressed by the 
respondent-DDA, it (respondent No.3) approached the Hon'ble High 
Court by way of a Writ Petition [being WP(C) No.4776 of 2000], which was 
disposed-of on 08.05.2005. A copy of the said Order dated 08.05.2001 is 
appended hereto as Annexure -P /4. 

That in the year 2001, the respondent No.3 approached the Delhi Fire 
Services for NOC, but were informed that the letter should be addressed 
through DDA (responden t No.2 herein). Accordingly, the respondent­
DDA, vide letter dated 26.03.2003, requested the Fire Department for 
NOC. Pertinently, the respondent No.3 had already installed the fire­
fighting System at the 'Tower Restaurant', which was also informed to 
the Fire Department, -vide its letter dated 21.02.2003, a copy whereof is 
appended hereto as Annexure-P/5. 

The NOC was declined by the Fire Departmen t on 20.02.2004, stating 
that the 'Tower Restaurant' did not meet the Building Bye Laws, 1983. 
Pertinently, the 'Tower Restaurant' building had been constructed by the 
respondent-DDA, and not the respondent No.3. The respondent-DDA, 
therefore, should have obtained the requisite Fire NOC before 
constructing the said Building, which, evidently, was not done. 
Importantly, the respondent-DDA made no disclosure of the said 
material fact in the NIT. 

Subsequently, the Fire Department, vide communication dated 
14.10.2004, addressed to the respondent-DDA, agreed that since the 
Building was constructed before 1983, the Building Bye Laws, 1967 were 
to be followed in grant of NOC. It, however, stated that in view of Clause 
72 Part (1) of the BBL, 1967, since the width of the Staircase in the 
present case was less than 4 ft 6 inch, an additional staircase s hould be 
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provided. A copy of the said letter dated 14.10.2004 of the Fire 
Department is a ppended hereto as Annexure-P/6 . 

The respondent No.3 approached the respondent-DDA for its approval for 
construction of "additional staircase", in order to obtain NOC from the 
Fire Department. The respondent No.3 wrote numerous letters, inter 
alia, dated 06.06.2005; 08.08.2005; 17.11.2005; 15.02.2006; 22.02.2006 
and 08.05.2006, in that regard. The Screening Committee of the 
respondent/ DDA in its meeting held on 10.05.2006 agreed to the 
proposal of modification of the existing staircase. A copy of the Minutes 
of the Meeting dated 10.05.2006 of the Screening Committee, is 
appended hereto as Annexure-P/7. 

Pursuant to the above, the responden t No.3, on 21.07.2006, submitted 
to the respondent-DDA, a report for widening of the staircase . However, 
after a delay of about 19 months, the respondent-DDA, on 22.02.2008, 
informed that widening of existing staircase was not sufficient and an 
additional s taircase would h ave to be provided in the existing building. 

The Fire Department, by its subsequent communications dated 
24.04.2009 and 26.05.2009, reiterated its stand (for construction of 
additional staircase). Copies of the aforesaid communications dated 
24.04.2009 and 26.05.2009, of the Fire Department are collectively 
appended hereto Annexure-P/8. 

The respondent No.3, again, approached the Hon'ble High Court by way 
of a Writ Petit ion [WP(C) No.l1984 of 2009], against the arbitrary actions 
of the Fire Department. The said Petition was disposed off vide Order 
dated 09.02.2010, holding that th e Buildin g Bye Laws, 1962 would be 
applicable. A copy of the said Order dated 09.02.2010, is appended 
hereto as Annexure-P/9, and the operative portion whereof reads as 
below: 

QUOTE 
15. Accordingly, impugned communications dated 22.02.2008, 24.04.2009 
and 26.05.2009 are quashed. It may be clarified that as and when a fresh 
application is made by the p etitioner and I or respondent no.l for grant of no 
objection, respondent no.2 will consider the same in accordance with law and 
if all the conditions are met, the NOC shall be granted. 

UNQUOTE 

That upon the aforesaid decision (dated 09.02.20 10) of this Hon'b le 
Court, and based on the approval (dated 10.05.2006) of the Screening 
Com mittee, the respondent No.3 got prepared the detailed Architectural 
Drawings for the proposed Staircase and submitted the same on 
16.06.2010, for approval of the respondent-DDA. 
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That, on 28.05.2010, the entire Premises (the 'Tower Restaurant' and the 
'Adjoining Area') were abruptly sealed, and it remained sealed for a 
period of 3 year and 09 months (45 months), till 22 .02 .2014. 

Upon de-sealing of the Premises, the respondent No.3 wrote to the 
respondent-DDA on 18.05.2014, and re-submitted its proposed 
Architectural Drawings for conceptual approval of the Scheme. The said 
Plans/ Drawings, after attending to the observations of the Fire 
Department, were re-submitted on 19.10.2015. A copy of the petitioner's 
letter dated 19.10.2015 is appended hereto as Annexure-P/10. 

The Fire Department, however, refused the same on 16.09.2016, stating 
"approval of design of staircase does not {all under the purview of this 
departmenr and asked the respondent No.3 to approach the DDA for the 
same. A copy of the letter dated 16.09.2016 of the Fire Department is 
appended hereto as Annexure-P /11. 

The respondent-3 vide letter dated 22.09.2016 asked the respondent 
No.2 to get the conceptual approval from the Fire Department, before it 
would proceed on the structural designing. The Fire Department, again, 
by its letter dated 16.09.2016, informed that "the approval of design of 
staircase does not fall under the purview of this departmenr. A copies of 
the letters dated 22 .09.2016 and 05.10.2016 of the Fire Department are 
collectively appended hereto as Annexure-P/12. 

In view of the said conflicting stand, the respondent No.3, on 28.12.2016 
requested the respondent-DDA to resolve the long pending issue and to 
convene a joint meeting of the senior officers of the Fire Department; the 
Architectural Wing, DDA; and Engineering Wing, DDA; and Land 
Disposal Department, DDA and the respondent No.3. A copy of the 
respondent No.3's letter dated 28.12.20 16 is appended hereto as 
Annexure-P /13. 

That in the Meeting dated 14.07.2017, held under the Chairmanship of 
the Principal Commissioner (LD&H), DDA, it was agreed in principle that 
the respondent No.3 would raise construction of the 2nd Staircase at its 
expense and all concerned were directed to take-up further course of 
action in terms thereof. A copy of the Minutes of Meeting dated 
14.07.2017 is appended hereto as Annexure-P/14, 

Nothing further, however, was heard from the respondent-DDA for very 
long period of time, and the respondent No.3, by its letter dated 
06.05.2019, informed the respondent-DDA that ever since grant of the 
Lease of the 'Tower Restaurant', the respondent No.3 has not been 
a llowed to operate the same even for single day. A copy of the letter 
dated 06.05.2019 is appended hereto as Annexure-P/15. 
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That soon thereafter, however, the entire Premises (the 7ower 
Restaurant' and the 'Adjoining Area1 were again sealed on 28.05.2019 
and it, again, remained sealed for a period of 3 years 9 months (45 
months) till 23.02.2023, when the same were de-sealed on the Orders of 
the Judicial Committee constituted by Hon'ble Supreme Court of India. 

Brief factual matrix 

A. That the respondent No.2 (DDA) had carried out infra 
development works required for ASID 1982 games in Delhi 
during 1980 to 1982. The Tower Restaurant was also 
constructed by respondent No. 2 as a part of the said 
development in accordance with the provisions of MPD 1962. 

B. That the respondent No.2 (DDA) has granted the lease of 
the Tower Restaurant to respondent No.3 after following due 
process of law in year 1997. 

C. The respondent-DDA on 18. 10.1996, issued an NIT for the 
Tower Restaurant(comprised in an area admeasuring about 
916.43 Sqm ) on lease; and the Adjoining Area(compri.sed of 
17,541.07 Sqm, excluding the 42.50 Sqm area of a Monument), 
the license, for holding marriages and social functions etc., for 
a period of 30 years. 

D. The bid of the respondent No.3 was accepted by the 
respondent-DDA on 20.11.1996 and physical possession of the 
above Areas/ Premises was handed-over to the respondent 
No.3 on 19.07.1997. 

E. The respondent No.3 strongly believes that the Applicant­
Society is working at the behest of some vested interests and 
the respondent No.3 is being prevented from undertaking its 
legitimate business activities in a lawful manner. This also 
establishes gross abuse of the process of law and this Hon'ble 
Tribunal. 

F. The Applicant-Society had approached this Hon'ble Tribunal 
vvith the following allegations and averments: 
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- that the area around the 'Asiad Tower' admeasuring 18,500 
sq. m tr. is a 'District Park' and meant to be used by the 
general public; 

- that the respondent-DDA (respondent No.2) had through a 
letter dated 18.12.1997 illegally handed over the said 
Area/ Land to the respondent No.2; 

- the Applicant-Society had questioned the grant of the 
possession of the said Area/Land to the respondent No.3, 
alleging it to be in violation of MPD 1962, 2002 and 2021 and 
the Zonal Development Plan; 

- that the principle of public trust has been breached by the 
respondent-DDA in granting the license in respect of the said 
Area/ Land to the respondent No.3; 

- that the said Area/Land was meant for District park and not 
earmarked for marriages etc.; 

- that by using the said Area/ Land for marriages etc., the 
respondent No.3 was violating the laws; 

G. With the above averments, the Applicant-Society had, in the 
present Original Application (O.A. No.60 of 2014), prayed for 
the following two reliefs. This Hon'ble Tribunal has taken note 
of the same in order dated 31.07.2017 in para number 3 . 

a) Direct the respondent No.2 to take possession of the land 
around the As iad Tower situated adjacent to Siri Fort 
Complex admeasuring 18,500 sq. Mtr. along with the 
r emaining area and restore the area to its natural state and 
maintain the same as green for the purpose of District Park 
and allow the general public to use the same; 

b) To quash the letter dated 18. 12.1997 along with the site 
plan wherein the green area/land admeasuring 18,500 sq. 
mtr. around the Asiad Tower was illegally h anded over by 
the respondent No.2 to the respondent No.3. 

H. Based on the pleadings of the Parties, this Hon'ble Tribunal 
framed the following issues: 

1. Whether the letter dated 18. 12. 1997 would confer any 
right of license on the third respondent in respect of the 
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green area iii. the district park to the extent of 18500 sq. 
mtrs. 

2. Whether the issue raised in this case has already 
attained finality 

3. Whether the third respondent is entitled to exclusive 
use of 18500 sq. mtrs. around Asiad Tower Restaurant 
for the marriages and parties or the green area is liable 
to be used by public for recreation also 

4. To what other relief the parties are entitled to? 

I. This Hon'ble Tribunal had, on 10.07.2015, upheld the grant of 
the License (in respect of the Adjoining Area/Land) by the 
respondent No.2 to the respondent No.3. Para 30 of the 
Judgement dated 10.07.2015 of this Hon'ble Tribunal reads as 
below: 

Quote 
30. For the reasons stated above we answer Issue No.1 in 
the affirmative and against the applicant holding that the 
letter 18.12.1997 would confer a right of license on third 
respondent in respect of 18500 sq. mtrs in the green area 
for use for marriages, parties, etc.lssue No.2 is held in 
favour of applicant holding that the issue relating to the use 
of 18500 sq. mtrs in the green area around Tower 
Restaurant has not attained finality. In respect of issue 
No.3 , we hold that the third respondent is not entitled to 
exclusive use of 18500 sq. mtrs around Asiad Tower 
Restaurant but entitled to use for conducting marriages not 
more than 1 0 days in a month as held by the Hon Jble 
Supreme Court of India and on the remaining days the 
public shall be allowed to use the green area however 
subject to the policies of the DDA in this regard. 

Unquote 

J . Thus, while partly allowing the above-captioned mcun 
Application, this Hon'ble Tribunal had in para 3 1 of its 
Judgement dated 10.07.2015 issued the following directions: 

Quote 
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31. Accordingly while partly allowing the application, 
we issue ihe following directions which are to be 
scrupulously followed by the second and third 
respondents apart from the SDMC and DPCC and ensure 
that proper and continuous compliance is carried out and 
take appropriate actions whenever there are violations 
and giving liberty to the applicant to move appropriate 
applications before the Tribunal. 

1. The third respondent shall be entitled to use the green 
area to the extent of 18500 sq. mtrs around the Tower 
restaurant for marriages, parties etc. not more than 1 0 
days in a month and subject to the condition that it shall 
also run the Tower Restaurant and pay all necessary 
lease and license charges in accordance with the terms 
and conditions of lease and license to be executed. 

2. It will be open to the second respondent to execute the 
necessary license deed in favour of the third respondent 
regarding the use of 18500 sq. mtrs of green area around 
Tower restaurant subject to the above conditions and 
other conditions as may be stipulated by it. 

3. The second respondent shall ensure that the third 
respondent complies with all the conditions of 
lease/ license and take appropriate action on violation of 
the same. 

4. The third respondent shall be responsible for the conduct 
of anyone permitted by it to use the green area for any 
recreational activities regarding the adherence of 
standards of noise level as prescribed by DPCC both 
during day and night hours. In the event of the limit being 
exceeded either by loud speakers or by use of crackers, 
the SDMC, DPCC and local police shall take immediate 
action including criminal prosecution. This direction is 
needed to protect the interest of senior citizens, children 
and unhealthy persons undergoing medical treatments, as 
right to life includes decent living with peaceful conditions 
guaranteed under the constitution of India and repeatedly 
insisted by the Hon 'ble Supreme Court of India. 

15 

I 
I 
I 
I 
I 
I 

161



16 

5. The third respondent shall not be permitted to put up any 
permanent structures in the green area and even the 
temporary structures erected for recreation shall be 
removed immediately and while doing so ensure that no 
damages are caused to trees, green area or land in the 
surrounding area. 

6. The second respondent shall permit public including the 
members of applicant association in the remaining 20/21 
days to be used as lung space however with usual 
conditions as may be imposed by it as the policy. 

7. The third respondent shall ensure that vehicular parking 
is regulated properly on the roads adjoining the green 
area and in the surrounding areas during the times of 
marriages and parties. 

8. In the event of failure of the third respondent in ensuring 
any of the above conditions the second respondent shall 
take appropriate legal action. 

Unquote 

K. At this stage, it may be submitted that in its subsequent Order 
dated 31.07.2017, this Hon'ble Tribunal has noted that 
transaction of the respondent-DDA for grant of license for use 
of Adjoining Area was upheld in the Judgement dated 
10.07.20 15. Para 17 of the Order dated 31.07.2017, reads as 
below: 

Quote 

1 7. This would imply that the transaction of the DDA and the 
respondent No.3 to grant of license for use of green area 
measuring 18500 sq. mtrs. is upheld. 

Unquote 

L. That - as noted above - while upholding the transaction of the 
respondent-DDA for grant of license for use of Adjoining Area, 
this Hon'ble Tribunal, by its aforesaid Judgement dated 
10.07.2015, put conditions, firstly, restricting the use of the 
said Adjoining Area for a period of 10 days in a month; and, 
secondly, that use of the Adjoining Area shall be subject to the 
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condition that the responden t No.3 sh all also run Tower 
Restaurant. 

M. That the aforesaid stipulations adversely affected the 
commercial terms of a concluded Con tract between the 
respondent No.2 (DDA) and the respondent No.3 and 
amounted to re-writing a contract, and/ or creating a new 
contract; for th e Parties. Moreover , the same were also beyond 
the relief claimed by th e Applicant in its Original Application. 

N. That the responden t No.3 had, therefore, filed an application 
seeking review of the Judgemen t dated 10.07.2015, of this 
Hon'ble Tribunal, wherein it prayed as below: 

Quote 
(i) Allow the application and review the Judgement dated 

10.07.2015 passed by this Hon'ble Tribunal to the extent 
the present Applicant's use of area in question has been 
restricted for 1 0 days in a month and remaining 20-21 
days the public, members of the Society have been 
permitted use of the said area and it is directed that 
Applicant I Respondent No.3 shall use green area subject 
to the condition that it shall also run Tower Restaurant. 

Unquote 

0. The aforesaid app lication (Review Application No.23 of 2015) of 
the respondent No.3, was allowed by this Hon'ble Tribunal 
vide Order dated 31.07. 20 17, and the relevant portion thereof 
reads as below: 

Quote 
24. As a result while confirming the findings of this Tribunal 

on various points recorded, we are of the opinion that the 
ban imposed by this Tribunal by the Judgement under 
review restricting the use of the land measuring 18500 
sq.mtrs by the Respondent No.3 for a limited period of 10 
days in a month needs to be modified and we permit 
him to utilise the land in terms of the licens e 
granted by DDA un-interrupted. 

Unquote 
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P The sole grievance of the Applicant-Society in the present 
Execution Application is that the respondent No.3 is not 
running the 'Tower Restaurant', and is still using the 
'Adjoining Areas' for holding marriages and parties etc. 

Q It is again submitted that running/ operating the 'Tower 
Restaurant' was never a condition for use of the 'Adjoining 
Area'. No such condition/ stipulation was made in the Terms 
and Conditions, issued by the respondent-DDA at NIT stage. 
This can be verified from a bare perusal of the Terms and 
Conditions of the Lease and the License, issued by the 
respondent-DDA, along with its Notice Inviting Tender [NIT]. 

R Furthermore, as detailed hereinabove, though this Hon'ble 
Tribunal had, in its Judgement dated 10.07.2015 imposed the 
condition that use of the 'Adjoining Area' shall be "subject to 
the condition that it shall also run the Tower Restaurant and pay 
all necessary lease and license charges in accordance with the 
terms and conditions of lease and license to be executed:'. 
However, by the subsequent Order dated 31.07.2017 of this 
Hon'ble Tribunal, the said stipulation was modified and the 
respondent No.3 was permitted to use the 'Adjoining Area' in 
terms of the license granted by the respondent-DDA. The 
Order dated 31.07.2017 of this Hon'ble Tribunal expressly 
records "we permit him to utilise the land in terms of the 
license granted by DDA un-interrupted." 

S The respondent No.3 further submits that the terms and 
conditions of the License Deed were formulated and settled by 
the respondent-DDA, much prior to the issuance of the NIT for 
the same in the year 1996. The Tender-bids were invited on 
the basis of the said Terms & Conditions. The contracts were 
awarded on the basis of the said Terms and Conditions. Upon 
award of the Contracts, the said Terms and Conditions were 
agreed between the Parties (the respondent-DDA and the 
respondent No.3), way back in the year 1997. Pertinently, the 
said Terms & Conditions did not stipulate that use of the 
'Adjoining Area' would be subject to the running of the 'Tower 
Restaurant'. Thus, use of the 'Adjoining Area' was not subject 
to the running of the 'Tower Restaurant'. 
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T Indeed, even before this Hon'ble Tribunal, it was .nobody's case 
that the 'Adjoining Area/Land' can only be used if the 'Tower 
Restaurant' was functional . Even the Applicant-Society never 
pleaded on those line, or to that effect. Moreover, as would be 
evident from the issues framed in the present matter for 
determination, no issue with regard to the restrictions to be 
imposed by this Hon'ble Tribunal for use of the 'Adjoining 
Area' by the respondent No.3, was framed. 

U The Review Order dated 31-07-2017 is very clear that the 
Respondent No. 3 is permitted to utilise the land in terms of 
the licence granted by DDA, un-interrupted. Further, the 
intention of the Hon'ble Tribunal has been firmly expressed in 
para 25 that the Respondent no. 3 shall also run the Tower 
restaurant, so that it cannot be separated and the same 
person i.e ., the respondent no. 3 shall pay all the necessary 
lease and license charges in accordance with the terms and 
conditions of lease and license to DDA. 

V The allotment of the two Premises ('Tower Restaurant' and 
'Adjoining Area'), though made under the same auction notice, 
but their user were independent of each other. The 'Adjoining 
Area' co-qld be put to use right from the inception, whereas the 
'Tower Restaurant' could only be used after obtaining requisite 
permissions and licenses from various agencies. Therefore, 
user of the two Premises ('Tower Restaurant' and 'Adjoining 
Area'), which is independent of each other, could not have 
been inter-linked. 

W Such a stipulation, and/or restriction, being contrary to the 
commercial terms already agreed between the Parties (the 
respondent-DDA and the respondent No.3), could not have 
been introduced/ added by this Hon'ble Tribunal. This was 
extensively submitted and argued before this Hon'ble Tribunal 
during hearing of the Review Application No.23 of 2015, and, 
therefore, the said stipulation was whittled down by this 
Hon'ble Tribunal in its Order dated 31.07.2017. 

X Thus, the very basis and/or substratum of the present 
execution Application of the Applicant-Society, is completely 
missing and/ or flawed. The present Application is, thus, 
factually misconceived and legally untenable. In the respectful 
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submission of the respondent No.3, it is a gross abuse of the 
process of law and this Hon'ble Tribunal. 

Y The Petitioner is in gross error by interpretation that if the 
Tower restaurant is not functional due to whatsoever reasons, 
respondent 3 cannot use the adjoining area. On the contrary it 
was the case of the Respondent No. 3 before the respondent 
DDA, that because of the technical issues, the tower 
restaurant is not being allowed to operate and therefore, 
respondent DDA shall take appropriate steps to remove the 
same and/ or compensate the respondent no. 3. 

Z In any event, and without prejudice to the above, the 
respondent No.3 submits that-

- it has never refused to use, run, and operate the 'Tower 
Restaurant'; 

- it is very much in possession of the said Premises (Tower 
Restaurant) and h-as bonafide intention of using/ operating the 
same; 

- it has paid, in advance, the Lease Rent for the entire Lease 
duration of 30 years; 

- it has regularly paid all the contractual, legal and statutory 
dues/ charges, such as, ground rent etc. in respect thereof; 

- the Ground Rent for the same stands paid up to March, 2025; 
- it has applied for all the permissions, approvals, and licenses 

etc. 
- the respondent No.3 is not in default in any manner 

whatsoever for not being able to operate I run the said 'Tower 
Restaurant'; 

- there is no default or breach on the part of the respondent 
No.3 in that regard; 

- the NOC from the Fire Department has not been given for the 
reason that the 'Tower Restaurant Building is not compliant; 

- this material fact was concealed from the respondent No.3 , 
when the respondent-DDA issued NIT and also when it 
accepted the Tender-bid of the respondent No.3; awarded the 
contract granting lease of 'Tower Restaurant' to the respondent 
No.3 for a period of 30 years; and also when the respondent­
DDA accepted the Lease Rent for the entire Lease Period of 30 
years from the respondent No.3; 

- this cannot be read against the respondent No.3; 
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- in fact, the respondent No.3 has even offered to build - at its 
costs - _a separate (2nd) Staircase to address to the concerns of 
the Fire Department; 

- respondent No.3 has submitted Building Plans for the same, 
which are pending approval of the respondent-DDA, and other 
concerned Departments. 

- respondent No.3 cannot be punished for the defaults of the 
respondent-DDA, which is a statutory authority. 

Z (I) Thus, it would be seen that there is no default on the part of 
the respondent No.3, in complying with the Terms and 
conditions of the License Deed. There is no default- muchless 
a wilful default - on the part of the respondent No.3, in 
complying with the Orders and directions of this Hon'ble 
Tribunal. Further the respondent no.3 is a law abiding and 
has done nothing contrary to law. 

Z (I) The Tenders were invited way back in the year 1996 and the 
contracts (Lease and License) for the same were awarded as 
early as in December, 1997. Indeed, the Terms and Conditions 
for grant of the Leasehold rights of the 1'ower Restaurant- as 
also the Terms of the proposed the Lease Deed and/ or the 
License Deed, to be executed between the DDA and the 
successful bidder were already determined/ decided by the 
respondent-DDA, which were made known to the bidders in 
the NIT and the contracts (Lease and License) were awarded 
on the said terms and conditions. Those terms and conditions 
could not have been altered by the respondent-DDA, or the 
successful bidder. Copy of the Notice inviting Tender (NIT) is 
appended hereto as Annexure-P/16. Relevant para of the 
Terms and Conditions for grant of Lease-hold rights reads as 
below: 

Quote 
(vi) The Accepting Officer shall subject to confirmation of the VC) 

DDA normally Accept the highest tender provided that it is above 
the reserve price a_nd found to be competitive enough by him to 
reflect the market value of the Tower Restaurant tendered for. 
The successful tenderer shall execute the conveyance 
deed lease deed and licence deed as prescribed in terms 
& conditions o.f the allotment by Tender. The person 
submitted the tender shall pay as earnest money equal to 25% of 
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the tendered premium by bank draft/ pay order in favor of DDA 
payable only at Vikas Sadan, INA, New Delhi branches of 
Central_Bank of India, State Bank of India and shall enclose the 
draft/ pay order with tender form. The tender form not 
accompanied by the earnest money as above is liable to be 
outrightly rejected. 

4. CONVEYANCE/ LEASE DEED AND OTHER CONDITIONS 
THEREOF 

i) The terms and conditions of the conveyance/lease deed/ 
license deed ar~ contained in the enclosed lease deed/ 
conveyance deed/ license deed format. The allottee shall be 
deemed to have agreed to all the terms and conditions contained 
therein. The allottee shall execute the lease deed/ 
conveyance deed and license deed in the said format as 
and when called upon to do so. 

Unquote 

AA The respondent No.3 respectfully submits that-

- the aforesaid terms and conditions represent the commercial 
terms on which the Bids were invited (in the year 1996) by the 
respondent/DDA, and the contracts were awarded to the 
respondent No.3 (way back in the year 1997); 

- the said contracts (Lease and License) have been operating 
since the year 1997; 

- this Honlble Tribunal came into being in the year 20 10 and the 
present Original Application was filed in the year 2014, 
namely, about 17 years after the contracts had been operating; 

BB In fact, since the transaction (grant of the Lease and/ or the 
License) took place in the year 1997, this Honlble Tribunal 
would n ot have jurisdiction to consider the validity of the 
same. Indeed, this Honlble Tribunal had in para 22 of its 
Order dated 31.07.2017 held as below: 

Quote 
21 .. .. . . . We must in this regard take into consideration the fact 
that this transaction took place in the year 1997 much 
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before the NGT came into force. It is not in dispute that NGT 
Act came into force on 18.10.2010 and any 
order/direction prior to that is not amenable {or appeal 
etc. before this Tribunal. 

22. Similarly, the jurisdiction of this Tribunal to consider 
validity or justification of any transaction under Section 
14 may also be not legally pennissible if transaction is 
before 2010 . ..... . 

Unquote 

CC Equally important to submit here that this Hon'ble Tribu nal 
does n ot h ave jurisdiction to re-write the contract for the 
parties. The courts cann ot create a contract for th e Parties, 
nor do they h ave th e power to insert new terms to the 
contract. The Hon 'ble Supreme Court in its recent 
pronoun cement in 'Haryana Power Purchase Centre v. Sasan 
Power Ltd.', reported as 2023LAWPACK(SC)68184 (decided on 
06.04.2023),h as held as below: 
Quote 

90. We are not dealing with a case where the exercise of power of 
the Commission under Section 63 is under review. In a case 
where, however, the rates are approved under Section 63 and 
PPA is entered into, the question would undoubtedly arise as to 
whether there is a power which can be described in a manner of 
speaking to be plenary power with the Commission under 
Section 79? Can there be a power which can be christened as 
omnibus? Can the Tribunal, in other words, disregard the 
express words of the contract? Can it discover a new 
change in law which the parties have not contemplated 
as change in law? In short, can the Tribunal rewrite the 
contract and create a new bargain? 

91. We are of the view that the Tribunal cannot indeed make a 
new bargain {or the parties. The Tribunal cannot rewrite 
a contract solemnly entered into. It cannot ink a new 
agreement. Such residuary powers to act which varies the 
written contract cannot be located in the power to regulate. The 
power cannot, at any rate, be exercised in the teeth of 
express provisions of the contract. 
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92. We notice this for the reason that the first respondent has a case 
that what is provided in Article 13.2 (a) (since we are dealing 
with the case of alleged change in law during the construction 
period) does not do justice to the parties or that it is incapable of 
producing a fair result and therefore, the Tribunal would 
necessarily be clothed with power bearing in mind its regulatory 
nature. In a matter where the parties have entered into a 
contract with express provisions, we are unable to agree 
with the first respondent that the Tribunal would have 
power to disregard the express provisions of the contract 
on the score that as it turns out that with passage of time and 
even change in circumstances, it is found that the contract 
cannot be worked except at a loss for the contractor. 

Unquote 

DD A copy of the aforesaid pronouncement of the Hon'ble 
Supreme Court, is appended hereto as Annexure- P /17. 

EE Therefore, the stipulation restricting the use of the 'Adjoining 
Areas' to 10 days in a month, andfor the stipulation that use 
of the 'Adjoining Area' would be subject to the running of the 
'Tower Restaurant' by the respondent No.3, could not have 
been introduced and that too after 18 years of the operation of 
the said contracts.- This is in view of the fact that-

- courts are not competent to introduce new terms and 
conditions, and/ or re-write the contract for the parties; 

and 

- the terms and conditions on which the Lease and License of 
the said Premises ('Tower Restaurant', and 'Adjoining Area') 
were granted did not contain any such restriction and/ or 
stipulation. 

FF The respondent No.3, further respectfully submits that the 
aforesaid stipulations were otherwise also beyond the scope of 
the relief claimed by the Applicant-Society in its Original 
Application, before this Hon'ble Tribunal. The same could not 
have been granted, more so, when- upon examining the facts 
of the case and the relevant legal position - this Hon'ble 
Tribunal had held that the respondent No.3 was entitled to use 
the 'Adjoining Area' for holding marriages, parties, etc. and the 
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said transaction (grant of License for the same by the 
respondent-DDA) was upheld by this Hon'ble Tribunal. 

GG The respondent No.3 submits that the above submissions were 
made by the respondent No.3 before this Hon'ble Tribunal at 
the hearing of its Review Application No.23 of 2015 and, on 
31.07.2017, this Hon'ble Tribunal was pleased to modify its 
Judgement dated 10.07.2015. Accordingly, the above 
stipulations were whittled down by this Hon'ble Tribunal and, 
in view thereof, the present Execution Application of the 
Applicant-Society is not maintainable. 

HH The respondent No.3, therefore, submits that the present 
Execution Application of the Applicant-Society deserves no fate 
other than dismissal forthwith, and it may please be 
dismissed, accordingly. 

PRAYER 

In the aforesaid premises, and in the interests of justice, the 
respondent No.3, most respectfully prays that this Hon'ble 
Tribunal may graciously be pleased to: 

a. Dismiss the above-captioned present Execution Application of 
the Applicant-Society, in view of the Order 12.04.2023 passed 
by this Hon'ble Tribunal in the earlier Execution Application 
No.23/2019. 

b. Pass any other, or further Order or directions, as this Hon'ble 
Tribunal may deem fit and proper in the facts and 
circumstances of the case and to meet the ends of justice 

AND FOR THIS ACT OF KINDNESS, YOUR ANSWERING 
RESPONDENT N0.3, AS IN DUTY BOUND, SHALL EVER 
PRAY. 

[M/ s Jhankar Banquet] 
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Through: 

New Delhi 
April _, 2024 
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Respondent No.3 
through its Partner Mr. Mahesh Kapoor 

[Vivin Kumar Ahuja & Vikas Malhotra] 
ADVOCATEs FOR RESPONDENT N0.3 

1949 Sector 4 Gurugram, 
Gurgaon 12200 1 

9871235758 
vivinahuja@gmail.com 

VIVIN KUMAR AHUJA 
Advocate 

Enrolment No.D /2216/201.2 
l!l49, Sector-4, Gurugram-122041 (Hr) 
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BEFORE THE NATIONAL GREEN TRIBUNAL 
PRINCIPAL BENCH 

NEW DELHI 

EXECUTION APPLICATION NO.SO OF 2023 

IN 

ORIGINAL APPLICATION N0.60 OF 2014 

IN THE MATTER OF: 

Society for Protection of Culture, Heritage, Environment, Traditions and 
Promotion of National Awareness [Also known as 'CHETNA') 

... Applicant 

Versus 

Union of India & Ors. 
. .. Respondents 

AFFIDAVIT 

I, 1'Iahesh Kapoor son of Sh.Som Nath Kapoor, aged about 70 

years resident of, G 87 Preet Vihar, Delhi 110092, the 

depon ent herein, do hereby solemnly affmn and declare as 

under: 

1. That I am the Respondent No.3 in the ab ove matter and as 

such fully conversant with the facts of the case and h ence, 

competent to sear this affidavit. 

2. That I have gone ·throu gh th e contents of the accompanymg 

the reply been drafted u n der my in structions. 

3. That the factual averm ents made in the reply are true and 

whereas legal submissions wherever m 

advice received and believed to be correct. 

* 
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4. That the conten ts of the reply may please be read as part and 

parcel to this affidavit which are not being repeated herein for 

the sake of brevity. 

5 . That the documents annexed to the reply are true and 

correct. 

DEPONENT 

VERIFICATION 

Verified at New Delhi on this the day. of 2024 

that the contents of the above affidavit are correct and true to 

the best of my knowledge and belief. No part of it is false and 

nothing material has been concealed therefrom. 
I 

Place : New Delhi 

[tate : 

DEPONENT 

0 1 r~l AY 2024 
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Trojan & Co Ltd vs Rm. N N Nagappa Chetuar on 20 March. 1953 

• I ~ 

C IVIL APPELLATE JURISDICTION: Civil Appeal No .. l39 of 1962. Appeal from the Judgment and 

Decree dated the 17th March, 1950, of the High Court of Judicature at Madras (Horwill and 

Balakrishna Ayyar JJ .) in O.S.A. No. 34 of 1947, arising out of the Judgment and Decree dated the 

18th April, 1947, of the said High Court (Clark J.) in the exercise of the Ordinary Original Civil 

Jurisdiction of the High Court in C. S. No. 208 of 1940. 

V. Rangachari (K. Mangachary, with him) for the appellant. 

K. Krishnaswami Iyengar (K. Parasuram, with him) for the respondent. 

1953. March 20. The Judgment of the Court was delivered by MAHAJAN J.-The dispute In this appeal 

is between a constituent and a firm of stock-brokers. Some time before April, 1936, the plaintiff, then a 

young man, came into possession of property worth about 2 lakhs of rupees on a partition between him 

and his brothers. In the hope of getting rich by obtaining quick dividends by speculating on the stock· 

exchange be, through the defendant firm and certain other stockholders. entered into a series of 

speculative transactions and it seems he did not fare badly in the beginning. But subsequent events tell 
a different tale. 

In 1937, two iron and steel companies in North India. vie., Indian Iron & Steel Co. Ltd., and the 

Bengal Iron & Steel Co. Ltd., merged into one concern and a new issue of shares was made. The 

scheme was that for every five shares which a person held in the Indian Iron Co. Ltd. on 22nd April. 

1937. one fully paid up share would be given to him at a price of Rs. 25. The market price at tht: time 

this scheme was announced was about Rs. 55 per share. A wave of speculation followed this 

announcement and there was a boom in the market. Prices of Indian Iron shares were going up to 

unreal heights. To stabiliz.e the situation thus created by heavy speculation. three members of the 

Committee of the Calcutta Stock Exchange presented a petition to the Committee on 5th April, 1937. 

to close the Calcuna Stock Exchange for a while. On the same evening plaintiff's stockbroker 

Annamalai Chettiar, who was carrying on business in firm name Trojan & Co., had telephonic 

conversation with one Ramdev Chokani, a member of the Calcutta Stock Exchange, on this subject and 

from this conversation he gathered that a sharp fall in the prices of Indian Irons was likely. At that time 

Annamalai Cheniar had on his bands some 5,000 of these shares. Shortly after this conversation and 

after business hours the same night, between the hours of 7-30 and 8-30, Annamalai Chettiar rang up 

the plaintiff and suggested to him that it would be a good thing for him to buy these shares. The 

youthful plaintiff in his anxiety to got rich quickly accepted the suggestion and purchased these shares. 

some at Rs. 77 and others at Rs. 77-4-0. Another firm of brokers, Rami a I & Co., had also in their hands 

another 4,000 of these shares. They too found in the plaintiff a ready buyer. They also contacted him 

on the phone after Annamalai had done so, and sold him 4,000 shares that they held. Out of the lot 

which the plaintiff purchased from the defendants he sold I .300 shares to Ramanathan Chctti at \:OSt 

price. On the 6th April the Committee of the Calcutta Stock Exchange Association passed a resolution 

closing the Stock Exchange on the 8th and 9th April. 

From the 6th April onwards the market sagged and the prices came down, at first gradually and then 

li terally at a. run. The result of it was that the plaintiff had to sell at a very heavy loss. 

The defendants made demands on the plaintiff for the price of those shares. Between 5th April and 

20th April. 1937, he made payments to defendants of various amounts totalling Rs. 60,000. A lot of 

700 shares was sold by the plaintiff to Pilani & Co. and on 19th April, 1937, he instructed the 

defendants. for sale of the remaining 3,000 shares at the best price obtainable. The defendants sold 

2.000 shares on 20th April, 1937. for prices ranging between Rs. 47-4-0 to Rs.44-12-0 per share. The 

remaining 1,000 shares were sold by him through Messrs. Ramlal & Co. at Rs. 42-8-0 per share on 

22nd April, 1937. The result of it was that on 22nd May. 1937. when the accounts between Lhc plaint ilr 
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Bf!d the defendants were settled it was found that plaintiiT was heavily indebted to them in the sum of 

'Rs. 51,712-7-0 and the credit balance of Rs. 64,000 that he had with the defendants at the end of 

March, 1937. had been wiped off. For the amount found due he passed a promissory note in favour of 

defendants. Exhibit P-33. After giving credit for payments received on the promissory note the 

defendants filed a suit against him (O.S. ISO of 1937) on the Original Side of the M11dras High Court 

and obtained an ex-parte interim order for attachment before judgment and at1ached plaintifl's movable 

and immovable properties at Madras, and also at Konaiyur in Ramnad dist rict. Owing to the 

attachment proceedings the firm of Ramlal & Co. filed a petition for adjudication of the plain tilT as an 

insolvent. On 22nd September, 1937, Trojan & Co. also filed a petition for the same relief. An order 

adjudicating the plaintiff an insolvent was made by the High Court on 5th October, 1937, on the 
petition of Ramlal & Co. 

In the course of the insolvency proceedings defendants tendered proof of their claim on the promissory 

note. Exhibit P-33. The Official Assignee having acquired knowledge about the telephonic 

conversation that had passed between Annamalai Chettiar and Ramdev Chokani on the evening of the 

5th April. 1937. came to the conclusion that the insolvent had been a victim of a fraud perpetrated by 

the defendants and dismissed their claim. Defendants-firm was gu il ty of fraud both in respect of the 

fai lure to disclose the fact that the Indian Iron shares or most of them be- longed to one of its partners, 

Annamalai Chettiar. and also on account of the failure on its parl to disclose its knowledge of the 

likelihood of a slump in the market because of the notice given by its members to close the Stock 

Exchange. 

On an application made to the High Court against the order of the Official Assignee it was set aside by 

Mocket1 J. and he directed that the claim of the defendants be disposed of on a court motion, the claim 

being heard as if it were a suit. In pursuance ofthis direction Trojan and Co. on 29th September, 1938, 

filed an application in the High Court, No. 313 of 1938. The Official Assignee representing the estate 

of the plaintiff denied its liability on the promissory note on the ground of fraud. On 15th March, 1940, 

Somayya J. dismissed the claim of the defendants. He held the defendants-finn guilty of fraud in both 

respects. From this there was an appeal which was dismissed on 12th August. 1942. The defendants 

applied for leave to appeal to His Majesty in Council but leave wag refused. Defendants then applied 

to the Privy Council for special leave and that application was also dismissed some time in October. 

1943 .. On the 28th September, 1940, when the appeal from the decision of Somayya J. was still 

pending. the Official Assignee as representing the estate of the plaintiff filed the suit out of which this 

appeal arises against Trojan & Co. for an account of the transactions between himself as principal and 

the defendants as agents and claiming damages for loss sustained by him and for various other reliefs. 

The suit embraced in particular claims in respect of four transactions. The first related to the 5,000 

Indian Iron shares. The second referred to a transaction of Associated Cements. On 22nd March,l937, 

the plaintiff had sold through the defendants 50 shares in Associated Cements at Rs.IS0-8-0 per shan:. 

On 30th March, 1937, he had similarly sold a fu rther 200 shares in Associated Cements at Rs. 183 per 

share. The plalfltiff did not have on hand even a single share in Associated Cements. It became 

necessary for him therefore to "cover the sales". On 21st July, 1937. defendants purchased on plaintifl's 

account 100 shares at Rs. 161-12-0 per share. On 1st September, 1937, they purchased a further 150 

shares at Rs. 151 a share. The difference between the prices at which these shares had been sold and 

bought amounted to Rs. 6.762- 8-0 and for this amount the defendants gave the plaintiff credit by 

adjusting it towards the promissory note account. In respect of this transaction the case or the Otlicial 

Assignee was that the purchase which had been made by the defendants was not only unauthori2:ed. hut 

contrary to instructions and was not valid and binding on the plaintiff as it had been made after the 

commencement of the insolvency. No claim was made in the alternative that if this contention fa iled. 

the plaintiff was entitled to recover the amount credited towards tht: promissory note 011 the ground of 

fai lure of consideration. The third transaction related to JOO shares in Tatas, and the fourth one was in 
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· . rospect of shares in Ayer Mani Rubber Co. The last claim was abandoned at the trial and the claim on 

the third transaction was decreed in favour of the plaintiff and the correctness of the order of the trial 

judge was not canvassed in the appeal before the High Court. The amount decreed as regards these 300 

shares was in the sum of Rs. 1.050. 

The defendants denied liability for the entire claim and pleaded that they were not guihy of any fraud 

and that in any case the plaintiff was not entitled to claim any damage. as he could have easily sold 
away all his shares soon after his purchase without incurring any loss, and that he retained them in 

order to make profit. 

The suit was first heard by Bell J. who decreed the claim of the plaintiff on 9th March, 194). The 
defendants appealed. The appellate court set aside the decision of Bell J. and 'remanded the suit for 

fresh disposal on 26th August, 1944. Meantime, that is to say, on 21st February, 1944, the adjudication 

of the plaintiff was annulled and on his application he was brought on the record in the place of the 

Official Assignee and he continued the suit. Clark J. who tried the suit after remand gave a decree in 

favour of the plaintiff for the sum of Rs. 61,787-9-0 with interest at the court rate of six per cent. per 

annum from I st September, 1937. until payment or realization with costs. Against this decree the 
defendants preferred an appeal. The appellate Bench modified the decree of Clark J., and reduced the 

amount of the decree by a sum of Rs. 9,\00. Each party was made to pay proportionate costs 

throughout. Leave to appeal to this court against the decree was granted and the appeal is now before 

us under the certificate so granted. As above stated, the claim in respect of Ayer-Mani Rubber shares 

was abandoned at the trial and the claim on the third transaction relating to 300 shares in Tatas was 

decreed for the sum of Rs. 1,050 and the correctness of this order was not canvassed in the appeal 
before the High Court. The two claims discussed in that court were in respect or the trans- fiction of 

5.000 Indian Iron shares and in respect of the transaction made in Associated Cements. The dispute 

before us so far as the Indian Iron shares are concerned has narrowed down to the question of quantum 

of damages in respect of 3,000 out of the 5,000 shares that were transferred by the defendants to the 

plaintiff on the night of the 6th April, 1937, 1,300 out of these shares having been sold at cost price by 

the plaintiff the day after the purchase, and 700 having been sold to Pilani & Co., and regarding which 

the plaintiff's claim was rejected in the High Court and plaintiff preferred no further appeal. The 

finding of Somayya J., that the defendants firm was guilty of fraud both in respect of the failure to 

disclose the fact that the Indian Iron shares or most of them belonged to one of its partners, Annamalai 

Chettiar. and also on account of its failure to disclose its knowledge of the probable slump in the 
market by reason of the notice given by three members of the Stock Exchange to temporarily close it. 

was not contested before Clark J., and it was conceded that that finding had become final. The main 
ques- lion canvassed at this trial was whether the plaintiff had sutTered any damage as a consequence 

of this fraud and if so, how were the damages to be measured. In the plaint plaintiff claimed that he 

was entitled to be recompensed for all loss and damage which he had suffered . A sum of Rs. 45,042-9-

0 was credited in his account in respect ofthe sale of3,000 shares made on 20th and 22nd April, 1937. 

He claimed the whole of this amount as damages on this count: in other words. according to the 

plaintiff, the damage suffered by him was to be measured according to the difference between the 

purchase price of the shares and the price for which they were ultimately sold. The shares were bought 

on 5th April at Rs. 77 and Rs. 77-4-0 and sold at prices ranging between Rs. 42-8-0 and Rs. 47-4-0 on 

the 20th and 22nd April, 1937. This method of measuring damages was successfully challenged by the 

defendants before the trial judge. Clark J., in spite of holding that the measure of damages in a case 

like this could not be as suggested by the plaintiff. estimated the damage sufft:red by him at the 
difference between the rate at which the plaintiff purchased the shares and the rate at which he actually 

>old them, on the ground that the price at which he sold them was more than the fair value of these 

;hares realizable on the 6th April, 1937, between bona fide purchasers and sellers having knowledge of 

he real state of affairs. 
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· Before· the appeal Bench of the High Court it was contended that the trial judge was in error in his 

'assessment of the real value of these shares on Sth April, 1937, and that in any case they could not be 

valued at four different rates. It was urged that. damages had been over estimated. This contention was 

negatived and it was held that in the circum- stances of this case it could not be said that the plaintiff 

acted unreasonably in holding on to the shares for the time that be did and that the defendants had by 

their own double dealings placed the plaintiff in a difficult position. The teamed-counsel for the 
appellant reiterated before us the contentious raised by him In the High Court and urged that the true 

measure of damages in actions like this Is the difference between the price paid and the real value of 

the shares at the time of the transaction, and that any loss caused to the plaintiff by his retaining the 

shares after that date could not be decreed. It was strenuously contended that had the plaintiff sold the 
remaining shares like the 1,300 he sold, he would not have suffered any damage whatsoever, as the 

market price of these shares on the 6th and 7th was not below the cost price. It was said that the loss 

that the plaintiff suffered was merely due to the circumstance that he retained the shares for a fortnight. 
and was not as a consequence of the fraud. Lastly. it was contended that even if it could be held that the 

market on the 6th and 7th was affected by the very fact concealed from the plaintiff. its e!Tect 

disappeared by the lOth April, when the fact became fully known and damage should have heen 

assessed on the difference between the market price of these shares which ruled at Rs. 62 per share on 
I Oth April, 1937, and their cost price. 

Now the rule is welt settled that damages due either for breach of contract or for tort are damages 

which, so far as money can compensate, will give the injured party reparation for the wrongful act and 

for all the natural and direct consequences of the wrongful act. Difficulty however arises in measuring 

the amount of this money compensation. A general principle cannot be laid down for measuring it, and 

every case must to some extent depend upon its own circum- stance. It is, however. clear that in the 

absence of ,any special circumstances the measure of damages cannot be the amount of the loss 
ultimately sustained by the representee. It can only be the difference between the price which he paid 

and the price which he would have received if he had resold thern in ihe market forthwith after the 

purchase provided of course that there was a fair market then. The question to be decided in such a 

ca'se is what could the plaintiff have obtained if he had resold forthwith that which he bad been induced 

to purchase by the fraud of the defendants. In other words, the mode of dealing with damages in such a 

case is to see what it would have cost him to get out of the situation, i.e .. how much worse ofT was his 

estate owing to the bargain in which he entered into. The law on this subject has been very appositely 

stated in McConnel v. Wright( I) by Lord Collins in these terms:- "As to the principle upon which 

damages are assessed in this case, there is no doubt about it now. It has been laid down by several 
judges, and particularly by Cotton L. J. in Peek v. Derry(2), but the common sense and principle of the 

thing is this. It is not an action for breach of contract, and, therefore, no damages in respect of 

prospective gains which the person contracting was entitled by his contract to expect to come in, but it 

is an action of tort-it is an action for a wrong done whereby the plaintiff was tricked out of certain 

money in his pocket ; and therefore, prima facie the highest limit of his damages is the whole extent of 

his loss, and that loss is measured by the money which was in his pocket and is now in the pocket of 

the company. That is the ultimate, final, highest standard of his loss. But, in so far as he has got an 

equivalent for that money, that loss is diminished: and I think, in assessing the damages, prima facie 

the assets as represented are taken to be an equivalent and no more for the money which was paid. So 
far as the assets are an equivalent, he is not damaged; so far as they fall short of being an equivalent, in 

that proportion he is damaged." 

The sole point for determination therefore in the case is whether the shares handed over to the plaintiff 

were an equivalent for the money paid or whether they fell short of being the equivalent and if so. to 

what extent. Ordinarily the market rate of the shares on the date when the fraud wag practised would 

represent their real price in the absence of any other circumstance. If, however, the market was vitiated 
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or was in a state of flux or panic in consequence of the very fact I hat was fraudulently concealed, (I) 
'[ 1903) I Ch. 546. (2) 37 Ch. D. 541 . 

then the real value of the shares has to be determined on a consideration of a variety of circumstances 

disclosed by the evidence led by the parties. Thus though ordinarily the market rate on the earliest date 

when the real facts became known may be taken as the real value of the shares, never- the less. if there 

is no market or there is no satisfactory evidence of a market rate for some time which may safely be 
taken as the real value, then if the representee sold the shares. allhough not bound to do so, and if the 

resale has taken place within a reasonable time and on reasonable terms and has not been unnecessarily 

delayed, then the price fetched at the resale may well be taken into consideration in determining 
retrospectively the true market value of the shares on the crucial date. If there is no market al all or if 
the market rate cannot, for reasons referred to above, be taken as the real or fair value of I he thing and 

the representee has not sold the things, then in ascertaining the real or fair value of the thing on the date 

when deceit was practised subsequent events may be taken into account, provided such subsequenl 
events are not attributable to extraneous circumstances which supervened on account of the retaining 

of the thing. These, we apprehend, are the well settled rules for ascertaining the loss and damage 

suffered by a party, in such circumstances. 

If damages had been measured on the rules above stated by the courts below, this court would have 

then respected the concurrent finding on this point as the question of assessment of damages primarily 

is a question of fac t and the concurrent findings of the courts below on such points except in very 
exceptional circumstances are not reviewed by this courl. We however find that in spite of the 

circumstance that the courts below correctly enunciated the rule of measuring damages in such cases. 

they estimated them on the difference between the cost price and the price realized a1 the sale on the 

20th and 22nd at four different rates. These four rates could obviously not represent the true value of 

the shares on the 5th. 

Moreover the finding that the true value of these shares was lower than what was actually realized on 

their resale on the 20th and 22nd is not based on any evidence whatsoever. Such a finding could only 

be arrived at on the basis of evidence on the record and by reference to that evidence, and this has not 

been done. The High Court did not make an attempt to find out to what extent the value of the 'Shares 

fell short of being an equivalent for the money taken from the plaintiff. Without determining this 

crucial issue we think it was not right to estimate the damage on the vague finding that the true value 
of the shares was lower than 1he value which they fetched at the resale on the 20th and 22nd. In th is 

situation. we have no alternative but to-arrive at our own finding on this question in spite of the 

concurrenl finding and we have to find as to what could be said to have been the true value of these 

shares on the relevant date. In other words, the question for our determination is what the market value 

would have been on 5th April of these shares if all buyers and sellers had information thai the market 

was to be closed on 8th and 9th April to enable settlement of oulstanding transactions to be effected. 

and had appreciated the effect of that decision. In the words of Buckley J. in Broome v. Speak( I), it is 

indeed a difficult question to answer beat that difficulty is no ground for refusing to answer it as has 

been done by the court below. 

in order to determine the real price of these 3,000 shares sold to plaintiff by concealment of certain 

facts, the first question that needs decision is whether the markel for these shares, the rate prevailing 

wherein would prima facie be a true index of their value, had been affected by the very fact concealed 

of which the plaintiff complains. In this case from the proved facts it is clear that the market rate of 

these shares was seriously affected by reason of the impending decision of the Stock Exchange for 

;losing it to stop the wave of speculation that had taken the frenzy of the market by reason of the 

nerger of the two steel (I) [ 1931] I. Ch. 586. 
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c<>~{panies doing business in nonhem India. The market reports for the week ending March 19. show 
'that the Indian Irons were standing at or around Rs. SS. By Satur day the 3rd April after the 

announcement of the tenns of the merger by reason of the keen speculation the shares were being deah 
at around Rs. 73. On Monday the 6th April the price was Rs. 77. On Tuesday the 6th. the day when the 

decision was taken to close the market for two days, these shares touched Rs. 79 but by the close of 

business fell back toRs. 72 a sudden drop of Rs. 7. On Wednesday the 7th April in the Calcutta market 

they closed at Rs. 58, a drop of Rs. 14 in a day. These sudden rises and falls in the market during the 

course of these two days are sufficient indication of the fact that the drop was due to the decision of the 

Stock Exchange to close the Exchange for two days. There is no evidence that any other factor was 
then disturbing the market rate of these shares. The share market report of the defendants themselves 

issued on lOth April. 1937, amply bears out this fact. In this report it was stated as follows:-

"The outstanding feature of the Indian markets during the week under review was the sudden lands I ide 
in Indian Iron and Steel shares, which proved infectious to the other sections of the market. The week 

opened with a cheerful bullish sentiment and Indian Iron and Steels touched Rs. 80. At this dizzy 

height, the markets lost their equilibrium and frenzied selling resulted in a sensational decline of about 

25 points. The heavy liquidation was due to a predominance of weak holders-that had come into the 

market at a late stage. further, selling was accentuated by the decision of Calcutta Stock Exchange to 

close the Calcutta market on the 8th and 9th April to enable brokers lo make deliveries and effec1 
settlements for transactions in Indian Iron and Steel shares. Heavy volume of business has been 
outstanding between brokers on account of the delay in gelling certificates. Prospect of immediate 

delivery of share certificates scared off weak holders and prices declined on heavy liquidation." 

It is clear therefore that the decision of the calcuna Stock Exchange to <: lose the Calc una market on 8th 

and 9th affected the market prices considerably. The Calcutta market on the 7th dropped from 72 to 58 

as already stated. The decision of the Calcutta Stock Exchange was published in the Hindu of Madras 

on the evening of the 7th. From the statement of account, Exhibit P-41, filed by Trojan & Co. on 7th. 

about half a dozen transactions in these shares took place through them. Most of the transactions, it 

appears. were by small holders of 100 scrips or so. who unloaded !heir shares between 71 to 60 per 

share. On the 8th three transactions took place at Rs. 62. No transaction took place between 8th and 
14th. There were two transactions on the 14th at Rs. 56, and there was a transaction on the 161h at Rs. 

57-8-0. On the 20th Trojan and Co. sold 2,000 of the plaintiff's shares al rates varying between Rs. 44-

12-0 and Rs. 47-4-0. 

According to the statement of account of another broker, Ramlal & Co., there were about 16 

transactions in these shares on the 7th. Mosl of them were sold in lots of I 00 or 200 and the sale price 

of these shares ranged from Rs. 74 to 

64. On the 8th there were a few transactions, the rates varying between Rs. 57 to Rs 66. There was a 

transaction on the 9th at Rs. 60. There were two or three transactions on the I Oth also near about rhis 

rate. No transaction after the lOth made by this company has been exhibited on the record. Exhibit P-
23 is another weekly share market report of Trojan & Co. i.ssued on 17th April. 1937. It states ib 

follows:-

"In the first place, Indian Irons are very cheap around Rs. 46. The company is doing extremely well 
and the stage is set for a steady rise to Rs. 70 ............... Indian Iron and Steels Ouctuated hetween Rs. 55 

toRs. 60 and closed at Rs. 47. The recent hectic speculation has brought its own nem~sis." 

This report proves that there was really no market as it appears from the evidence on the record in 

Madras between the 8th and 17th which was a Saturday. and on the 17th the prices seemed to be 

settling down at Rs. 46. On the 19th the plainti gave to the, defendants an order to sell his 3,000 shares 

lnd it was said "Please rerain rhis order till-executed". The defendants were only able 10 dispose of 
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2;000 of these shares on the 20th at prices varying between Rs. 44- 12-0 to Rs. 47-4-0. The remaining 

.·1 .000 shares the plaintiff was able to sell through Ramlal and Co. at Rs. 42-8-0 on 22nd April, 1937. It 

is quite pos.sible and probable that had the plaintiff placed an order before the 19th, say on the 16th or 
17th, with the defendants or with Ramlal & Co., he might have been able to sell these 1,000 shares also 

at about the same price as he was able to dispose of his 2.000 shares. No member of the defendants­

firm gave evidence in the case. Plaintiff went into the witness box and stated that had he known what 

the defendants knew. he would not have purchased the shares. The information was withheld from him 

that these shares were likely to godown. He said that he was told by the defendants to sell the shares 

but no purchasers were available and in spite of his keenness to liquidate them he was not able to do so 

before the 20th and 22nd, that he approached Trojan & Co., the defendants-firm for selling them, but 

they were not able to sell more than 2,000 shares.' Considering the whole of this material. we arc 

satisfied that the market rate prevailing on the 5th, 6th and 7th had been anected by reason or the 

decision of the Calcutta Stock Exchange to keep the market closed on the 8th and 9th and the market 

did not senle down till about the 17th or 18th and the prices then ruling can in the circumstances of this 

case be said to be their true market price. In our judgment, Rs. 46 per share was the real price of these 

shares when they were put in the plaintiff's pocket and he got Rs. 46 for each share in lieu of what he 

paid for either at Rs. 77 or at Rs. 77-4-0. He is entitled to commission also which he would have to pay 

on the sale of these shares. The difference between these two rates is the damage that he has suffered 

and he is entitled to it. For the reasons given above we modify the order passed by Clark J., and by the 

appellate Bench of the High Court to the extent indicated above and we estimate the plaintiffs damage 

at Rs. 93,000 on account of the 3,000 shares at the rate of Rs. 31 per share. 

The second question canvassed before the High Court and also before us was in respect of the 

Associated Cement shares. As above stated, the plaintiff's account was credited in the sum of Rs. 

6,762-8-0 on account of the purchase of these shares. Plaintiff had pleaded that the transaction was not 

authorised by him and that it had been made in contravention of his instructions. He had claimed 

compensation on the ground of breach of instructions he did not in the alternative claim on the ground 

of failure of consideration the amount credited by the defendants in the promissory note account and 

which credit disappeared by reason of the fai lure of the suit on the promissory note. At the hearing of 

the case before Bell J. the contention that the purchase was unauthorized was abandoned by counsel 

and the same position was adopted before Clark J. During cross-examination of the plaintiff it was 

elicited that he either instructed the defendants to purchase the shares or at any rate ratified the 

purchase which the defendants had made on his behalf. It was argued before the appellate Bench of the 

High Court that having pleaded one thing and having led evidence in support of that thing but later on 

having been lorced to admit in the witness box that the true state of things was different the plaintiff 

had disentitled himself to relief as regards these shares and he could not be granted the relief that he 

had not asked for. The High Court negatived this contention on the ground that though a claim for 

damages in respect of a particular transaction may fail , that circumstance was no bar to the making of a 

direction that the defendants should pay the pll}intiff the money actually due in respect of that 

particular transaction. It also held that the plaintiff's claim in respect of this item of Rs.6.762-8-0 wns 
with in limitation. We are unable to uphold. the view taken by the High Court on this pomt. It is well 

settled that the decision of a case cannot be based on grounds outside the pleadings of the parties and it 
is the case pleaded that has to be found. Without an amendment of the plaint the court was not entitled 

to grant the relief not asked for and no prayer was ever made to amend the plaint so as to incorporate in 

it an alternative case. The allegations on which the plaintiff claimed relief in respect of these shares are 

clear and emphatic. There.. was no suggestion made ii\,.Jbe plaint or even when its amendment was 

sougbt at one stage that the plaintiff in the alternative was entitled to this amount on the ground of 

failure of consideration. That being so, we see no valid grounds for entertaining the plaintiff's claim as 

based on failur!! of consideration on the case pleaded by him. In disagreement with the courts below 

we hold that the plaintiff was wro11gly granted a decree fo r the sum of Rs. 6,762-8-0 in respect of thl! 
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A-ssociated Cement shares in this suit. Accounts settled could only be reopened on proper allegations. 

'The next point canvassed in the courts below was in respect of the claim of the plaintiff regarding 

interest on the amount found due to the plaintiff from 5th April, 1937. to the date of the suit. It was 

contended that no interest could be allowed on damages because to do so would amount to awarding 

damages on damages which is opposed to precedent and principle. Clark J., however. awarded interest 

by placing reliance on certain English decisions which enunciate the rule that an agent who receives or 

deals with the money of his principal improperly and in breach of his duty or who refused to pay it 

over on demand is liable to pay interest from the time when he so receives or deals with the same or 

from the time of the demand. We think it Is well settled that interest is allowed by a court of eqity in 

the case of money obtained or retained by fraud. As stated in article 423 of Volume I of Halsbury. the 

agent must also pay interest in all cases of fraud and on all bribes and secret profits received by him 

during his agency. Their Lordships of the Privy Council in johnson v. Rex( I) observed as follows: --

"In order to guard against any possible misapprehension of their Lordsh ips' views they desire to say 

that in their opinion there can be no doubt whatever' that money obtained by fraud and retained by 

fraud can be recovered with interest, whether the proceedings be taken in a court of equity, or a court 

of law, or in· a court, which has jurisdiction both equitable and legal." 

The appeal court affirmed the view of Clark J. on this point. The learned counsel for the appellant 

contended that the decisions relied upon concerned cases where the agent had retained some money of 

his principal in his hands but that in the present case the claim was merely for damages. This 

contention is fallacious. By reason of the transaction brought about by fraudulent concealment plaintiff 

paid to the defendants a sum of Rs. 60,000 in cash which he would not have parted with otherwise and 

he also lost the money which stood at his credit with the defendants. It is thus clear that the agents had 

a large sum of the plaintiff with them which they would not have acquired but by reason of the fraud 

that they practised on him. In th is view of the case we see no force in the contention of the learned 

counsel and we repel it. 

The only other point that was argued before us was in respect of future interest. It was not denied that 

plaintiff was entitled to future interest as allowed to him at the rate of 6% on the amount found due. it 

was however argued that the plaintiff should not have been allowed interest for the period of one year 

and six months during which the decree stood satisfied. The facts are that on 9th March. 1943. a decree 

for Rs. 51.805-1 -0 carrying interest at six per cent. was (I) ( 1904) A.C. 817. 

passed in favour of the plaintiff. On the I I th May, 1943, an amount of Rs. 71,000 due under th is decree 

was paid by the defendants to the Official Assignee. This amount was returned by the Official 

Assignee to the defendants on 12th September, 1944, after that decree had been set aside. Meanwhile 

the plaintiff's adjudication had been annulled and he had been brought on the record on 16th March, 

1944. It was contended that during the period when the money remained with the Official Assignee 

who was the plaintiff no future interest was payable as the decree stood satisfied during that period. 

The High Court rejected this contention on the ground that when this money was paid into court. it was 

coupled with a prayer that it should not be paid out to the creditors of the insolvent's estate pending 

disposal of the appeal. and therefore as the money was. not distributable amongst the insolvent's 

creditors. interest for this period had been rightly allowed. In our opinion, this view -cannot be 

sustained. So far as the defendants judgment-debtors are concerned they had done their pan and pa1d 

the money to the decree-holder and had thus satisfied the decree. It was open to the Oflicial Assignee. 

the decree-holder, not to take the money on the condition on which it was given to him and if he had 

not taken the money from the defendants he could then justly have claimed future interest on this 

amount, but having taken the money and kept it, it could not be said that during this period anything 

was due to the plaintiff from the defendants. The defendants certainly had paid the decretal amount t~nd 

whether the plaintiff or his predecessr>r in interest was able to use it or not was a circumstance wholly 
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irP.material in considering whether future interest should or should not be allowed. In our judgment, the 

·plaintiff was not entitled to future interest at the rate allowed for one year and six months period. 

beginning from 9th March, 1943, and end ing with 12th September, 1944. The appeal is therefore 

allowed to the extent indicated above. The decree of the High Court will be modified and plaintiff will 

be entitled to damages in the sum of Rs. 93,000 on the 3,000 Indian Iron shares. The decree given to 

the plaintiff in respect ?f Rs. 6,762-8-0 is set aside over and above the' decree for Rs. 9,100 in his 

favour set aside by the High Court. In the calculation of future interest the plaintiff will not be allowed 

interest from 9th March. 1943, to 12th September, 1944. In the result the decree given to the plaintiff in 

the sum of Rs. 61,787 is reduced to Rs. 42,175. He will get interest at six per cent. per annum from 5th 

April, 1937. until payment or realization except for a period of one year and six months. Plaintiff will 

get proportionate costs throughout. 

Appeal allowed in part. 

Agent for the appellant: Ganpat Rai. 

Agent for the respondent: M. S. K. Sastri. 
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398, (2010) 1 CRIMES 38, (2009) 160 DLT 385 

Author: J.M. Panchal 

Bench: Harjit Singh Bedi, J.M. Panchal 

IN THE SUPREME COURT OF INOlA 

CRIMINAL APPELLATE JURISDICTION 

CRIMINAL APPEAL NO. 2020 OF 2009 
(Arising out of S.L. P. (Criminal) No. 198 of 2009) 

Bharat Amratlal Kothari and another 
Appellants 

Versus 

Dosukhan Samadkhan Sindhi & others ... Respondents 

JUDGMENT 

J.M. PANCHAL, J. 

Leave granted. 

2. This appeal, by special leave, is directed against judgment dated December 30, 2008, rendered bv 

the learned Single Judge of High Court of Gujarat at Ahmedabad in Special Criminal Applicatio;1 

No. 1387 of 2008 by which, while dealing with herein, namely, (n) to declare that the order dated 
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Julys, 2008, passed by the learned Additional Chief Judicial Magistrate, Deesa, refusing to hand 
over custody of the live stock to them is illegal and (b) to declare that they are entitled to get custody 
of the entire live stock, which is in illegal custody of Bharat Kothari, i.e., appellant No.1 herein and 
confined in the Panjarapole at Kanth, near Deesa, the learned Single Judge has :-

i) held that each of the respondent Nos. 1 to 6 are guilty under Section ll(I)(d) of the 
Prevention of Cruelty to Animals Act, 1960 and punished each of them with fine of 
Rs.sof-; 

ii) quashed the FIR No. II-C.R.No. 3131 of 2008, registered with Deesa City Police 
Station for the alleged commission of offences punishable under Section 279 of 
Indian Penal Code, Section n(1)(d) of the Prevention of Cruelty to Animals Act, 1960 
and Sections 5, 6 and 8 of Bombay Animal Preservation Act, 1954, at the instance of 
the appellant No.1 as well as the proceedings pursuant thereto, including the orders 
for interim custody of the animals and the revision applications preferred therefrom; 

iii) directed the appellant No. 1 to pay, by way of compensation and cost, to each of 
the respondent Nos. 1 to 6 a sum ofRs.7s,oooj-, without prejudice to their rights and 
contentions in the criminal proceedings initiated by way of Criminal Inquiry Case No. 
237 of 2008 and pending before the learned Chief Judicial Magistrate, Palanpur, as 
well as to pay, on behalf of respondent Nos. 1 to 6 the cost of maintenance and 
treatment of the herein, i.e., Panjarapole Patan in accordance with the provisions of 
sub-Section (4) of Section 35 of Prevention of Cruelty to Animals Act, 1960, within a 
period of one month, i.e., latest by January 30, 2009; 

iv) directed respondent No. 8, which is entrusted care and custody of the animals 
under interim order, to hand over the surviving animals to the respondent Nos. 1 to 6 
in such proportion as the original number of seized animals bears to the number of 
surviving animals; 

v) directed the State of Gujarat, i.e., respondent No.7 herein, to take appropriate 
departmental action for illegal or unauthorized actions, if any, on the part of any 
police officer and if, upon inquiry it prima facie appears that any police officer has 
participated in a cognizable offence, to initiate appropriate criminal proceedings 
against such officer; 

vi) directed the Registrar of the High Court to serve copy of the judgment upon the 
appellant No. 2, i.e., Animal Welfare Board of India, Ministry of Environment and 
Forests, Government of India, 13 j 1, Third Seaward Road, Valmiki Nagar , 
Thiruvamiyr, Chennai; and 

vii) directed (a) the respondent Nos. 1 to 6 to take over the custody and care of 
surviving animals within two weeks and (b) that the Police Officer in-charge of the 
Police Station at Patan to supervise the delive1y of the animals to the respondents by 
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the appellant or respondent No. 8 in such manner that the animals are not subjected 

to further cruelty in their transportation within the area of his jurisdiction. The 

respondent Nos. 1 to 6 are further directed not to commit any offence under the 

Prevention of Cruelty to Animals Act, 1960 in respect of the surviving animals and 

submit an undertaking to that effect to the police officer in-

charge of the Police Station at Patan. 

3. The facts emerging from the record of the case are as under:-

The appellant No. 1 is an Animal Right Activist. He is also Secretary of Rajpur-Deesa 

Panjarapole, which is a public trust and involved in preservation of old, infirm and 

stray cattle. One of the objects of the trust is to prevent illegal and unauthorized 
transportation and slaughtering of animals. On June 16, 2008 he with others was 

present at Deesa. He received a message that certain trucks with goats and animals 

had left from Badmer to go to Ahmedabad via Deesa and Palanpur. In view of this 
information he and others, i.e., Jivdaya Dharmendra Kokani, Vijaybhai Chauhan, 

Bherabhai Mali and Shivrambhai Mali kept a watch at Jalaram Cross Road since 
u.oo P.M. in the night. At about 2.00 A.M. on 17.6.2008 they noticed that a line of 

trucks was coming from Gayatri Temple. They waived their hands and search light to 
stop the trucks but the drivers of the trucks did not stop the vehicles and were found 

driving trucks speedily towards Palanpur. Therefore, the appellant No. 1 and others 

sat in an interceptor vehicle bearing registration number GJ-8-A-1294 and followed 
the trucks. The appellant No. 1 had his mobile phone with him and, therefore, 
informed the Police Control, Palanpur that trucks loaded with goats and sheep were 

coming speedily towards Palanpur, whereas he and others were following those 
trucks and, therefore, necessary action should be taken to halt the trucks at Aroma 
Circle Check Post. When the trucks reached near Aroma Circle, the drivers spotted 
the police. 

42 

Therefore, they stopped their vehicles and, after leaving the trucks, ran away. On search being made, 
it was found that in all there were eight trucks and in each truck, goats and sheep were being 

conveyed in a congested manner. It was also noticed that there was no facility of fodder, water, etc. 
in any of the trucks and that the drivers had meted out cruelty to the animals . On making the 

inquiry as to who were driving the trucks, it was found that (t)Ramjanbhai Ibrahimbhai Sindhi, 
resident of Nilana, Taluka Shiv, District Badmer, (2) Rojakhan Dosukhan Sindhi, resident of Lilasa, 
Taluka Shiv, District Badmer and (3) J amalkhan Dinakhan Sindhi, resident ofNimlatada, Taluka 

Shiv, District Badmer, Rajasthan, were drivers of some of the trucks. They were arrested and on 
being questioned, it was informed by Ramjanbhai Ibrahimbhai Sindhi that the others were cleaners 

of the trucks. It was also learnt from Ramjanbhai Ibrahimbhai Sindhi tha t the goats and sheep 
loaded in the trucks were brought from Badmer to be taken to Ranip Slaughter House, Ahmedabad. 

He was called upon to produce permit for loading the goats and sheep, but he could not produce the 
same. It was further learnt that the goats and sheep were filled in the trucks in an unauthorized and 

cruel manner. Therefore, the goats and sheep were taken to Deesa from Palanpur in the trucks and 
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other vehicles. One of such vehicle, i.e., mini truck No. GJ-9-Y-5143, conveying the goats and sheep 
from Palanpur to Deesa, had overturned on the side of the road as a result of which some animals 
had died. The truck, which had overturned, was left at the place where it had overturned and other 
trucks were taken with goats and sheep to Kanth Panjarapole, Deesa. The trucks, which were being 
driven from Badmer, were also taken to the said Panjarapole. It was further found that in all there 

were 1974 animals out of which 99 animals had died and that 1875 goats and sheep worth Rs-400/­
each were kept in the Panjarapole, Deesa. of which the appellant No. 1 is the Secretary. Under the 
circumstances the appellant No. 1 filed complaint against Ramjanbhai Ibrahimbhai Sindhi and 
others for alleged commission of offences punishable under Section 279 of Indian Penal Code, 
Section 11(1)(d) of the Prevention of Cruelty to Animals Act, 1960 (for short the "Act") and Sections 

s, 6 and 8 of Bombay Animal Preservation Act, 1954. 

• 

4. The record further shows that another FIR was lodged on June 17, 2008 at 1430 hours with 
Palanpur Police Station by Govind R. Rabari, mentioning himself as an accused for the commission 
of the offence punishable under Section 279 of Indian Penal Code and stating that while he wa­
driving mini truck carrying the cattle from Palanpur to Deesa at the instance of the appellant No. 1, 

he had lost control of the vehicle due to overweight of cattle as a result of which the truck had turned 
on its side killing six cattle and causing damage to the said vehicle. 

s. The case of the respondent Nos. 1 to 6 is that the appellant No. 1 and his associates are headstrong 
persons who had grabbed the consignment of sheep and goats illegally by stopping the trucks near 
Palanpur and forcing the trucks to be taken to Deesa. According to the respondent Nos. 1 to 6, not a 
single sheep or goat had died in any of the trucks, but large number of them were shown to have 
died in the FIR with a view of have asserted that the appellant No. 1 had planned the entire 
operation of looting the trucks with the active help and connivance of local police at Deesa. 
Therefore, one of the respondent Nos. 1 to 6 filed complaint against the appellant No. 1 with 
Superintendent of Police at Palanpur on June 17, 2008 itself about the forcible and violent taking 
over of the trucks with cattle and Rs.500/-

in cash. In the complaint filed with Superintendent of Police, Palanpur, nothing was don)t 
Therefore, a criminal complaint was filed in the Court of learned Chief Judicial Magistrate, 
Palanpur, which is registered as Criminal Inquiry No. 237 of 2008 on June 18, 2008 for the alleged 
commission of offences punishable under Sections 395, 427, 506(2) read with Section 34 of Indian 
Penal Code alleging that the persons accused therein, including the appellant No. 1, had, with the 
help of police, taken over the trucks, beaten the drivers, looted cash of Rs.l,ll,OOO/- and taken away 
sheep and goats worth Rs.45.48,oooj-. The learned Chief Judicial Magistrate made an order below 
the complaint directing the Deputy Superintendent of Police, Palanpur, to make a report lvithin 
seven days after conducting investigation into the earlier complaint filed before him on June 17, 
2008. 

6. The respondent Nos. 1 to 6, claiming to be the owners of goats and sheep, filed an application 
under Sections 451 and 457 of the Code of Criminal Procedure, 1973 for custody of the cattle. The 
learned Additional Chief .Judicial Magistrate, Deesa, by order dated July 5, 2008, rejected the said 
application and further directed the Inves tigating Officer Mr. Lakhubhai Amubhai to take 
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possession of all goats and sheep from Rajpur-Deesa Panjarapole and to hand over the same within 
two days to the Panjarapole of the nearest distri ct, except the District of Banaskantha at 
Government cost and thereafter to submit a report to the Court. 

7. Feeling aggrieved by the above mentioned order, the respondent Nos. 1 to 6 invoked 
extraordinary jurisdiction of the High Court under Article 226 of the Constitution, by filing Special 
Criminal Application No. 1387 of 2008. It may be mentioned at this stage that the State 
Government, through Police Inspector Dauljibhai Savjibhai Asari, challenged order of the trial court 
refusing to hand over custody of goats and sheep to the respondent Nos. 1 to 6 before the learned 
Additional Sessions Judge, Banaskantha at Deesa by filing of Criminal Revision Application No. 41 

of2oo8. 

8. The Special Criminal Application filed by the respondent Nos. 1 to 6 was placed for preliminary 
hearing before the learned Single Judge, who after hearing the parties, by an interim order dated 
October 24, 2008, directed the appellant No. 1 to shift 1325 sheep and goats in proper manner to 
Panjarapole at Patan under the supervision and in presence of the Investigating Officer of Deesa 
City Police Station before October 31, 2008. 

9. The learned Single Judge, by the impugned judgment, has convicted the respondent Nos. 1 to 6 
under Section 11(1)(d) of the Act and imposed fine as well as given other directions referred to above 
giving rise to the instant appeaL 

10. This Court has heard the learned counsel for the parties at length and in great detail. This Court 
has also considered the documents forming part of the instant appeal as well as documents forming 
part of the Special Criminal Application No. 1387 of 2008, which was filed by the respondent Nos. 1 

to 6 before the High Court. 

11. This Court notices that the respondent Nos. 1 to 6 in the instant appeal had filed Special Criminal 
Application No. 1387 of 2008 under Article 226 of the Constitution before the High Court stating 
that they were owners of the goats and sheep seized by the police pursuant to FIR No. II-C.R. No. 
3131 of 2008, registered with Deesa City Police Station for alleged commission of offence under 
Section 279 IPC, Section 11(1)( d) of the Act and Sections 5, 6 and 8 of Bombay Animal Preservation 
Act, 1954 and claimed custody of the cattle. The names of the respondent Nos. 1 to 6 are as under: -

1. Dosukhan Samdakban Sindhi, at Village Gudamalani, District Barmer, Rajasthan 

2. Amirkhan Sadikkhan Sindhi, at Village Rarnsar, District Banner, Rajasthan 

3. Razakkhan Noorkhan Sindhi, at Village Bndau, District Banner, Rajasthan 

4· Bherakhan Hamidkhan Sindhi, at Village Bamgol, District Barmer, Rajasthan 

5· Sadikkhan Wagahkhan Sindhi, at Village Jalikheda, District Banner, Rajasthan 
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6. Chanesar Alakhan Sindhi, at Village Sarupekatla, District Banner, Rajasthan. 

It is an admitted position that II-C.R. No. 3131 of 2008 is not registered with Deesa City Police 

Station against any of the respondent Nos. 1 to 6. Admittedly, II-C.R. No. 3131 of 2008, for the 

a11eged commission of offences punishable under Section 279 IPC, Section 11(1)(d) of the Act and 

Sections s. 6 and 8 of the Bombay Animal Preservation Act, 1954, is filed against following persons: 

1. Rajakbhai Ibrahimbhai Sindhi 

2. Sherubhai Dosubhai Sindhi 

3. Ramkha Nurkha Sindhi 

4. Jamalkhan Dinakha Sindhi All residents of Nil<la Tada, Taluka Shiv, District 

Banner (Rajasthan). 

This Court notices with surprise that though the respondent Nos. 1 to 6 herein, who were original 

petitioners before the High Court, are not accused of commission of any offence even remotely, even 

then the learned Single Judge of the High Court has convicted them under Section 11(1)(d) of the 

Prevention of Cruelty to Animals Act, 1960 and imposed a fine of Rs.so/- on each of them. It hardly 

needs to be emphasized that those, who are not even remotely alleged to have committed 

offence/offences, cannot be convicted at all either at the trial or while exercising so called wide 

jurisdiction under Article 226 of the Constitution. The four accused named above were not parties to 

the petition filed by the respondent Nos. 1 to 6 nor they had approached the High Court for custody 

of goats and sheep seized. Therefore, conviction of the respondent Nos. 1 to 6 under Section ll(l)(d) 

of the Prevention of Cruelty to Animals Act, 1960 and imposition of fine of Rs.so/- on each of them 

will have to be regarded as without jurisdiction, unauthorized, unwarranted and illegal and will have 

to be set aside. 

12. From the final directions, given by the High Court in the impugned judgment, it is evident that 

the learned Single Judge has quashed the FIR registered as II -C.R. No. 3131 of 2008 with Deesa City 

Policy Station and the proceedings pursuant thereto including the orders for interim custody of the 

animals and the Revision Application preferred therefrom. The respondent Nos. 1 to 6, who had 

filed writ petition before the High Court, are not accused. Therefore, they could not have prayed for 

and, in fact, have not prayed to quash the FIR registered as 11-C.R. No. 3131 of 2008 with Deesa City 

Police Station and the proceedings pursuant thereto. Prayer for quashing the FIR could have been 

made only by the accused, who have been named above. But none of them had chosen to invoke 

jurisdiction of the High Court either under Section 482 of the Code of Criminal Procedure or under 

Article 226 of the Constitution to get quashed the FIR registered as II -C. R. No. 3L31 of 2008 with 

Deesa City Police Station against them and the proceedings pursuant thereto. The quashing of FIR 

at the instance of third parties is unknown to law. Further, it is well settled that neither power under 

Section 482 of the Code of Criminal Procedure, L973 nor jurisdiction under Article 226 of the 

Constitution can be exercised by the High Court to quash the complaint if prima facie commission of 
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offences is made out. The complaint lodged by the appellant No.1 is on the record of this appeal. A 

perusal of the same indicates that the appellant No. 1 has averred in his complaint that close to 2000 1 

goats and sheep were being transported in eight trucks, in a cramped manner, denying them even 1 

food and water in the process. It is asserted by the appe1lant No. 1 in his complaint that carrying of 1 

more than 200 animals in a truck is cruelty by itself. The other aveTTDents made in the complaint 
could not have been ignored while deciding the question whether the complaint deserves to be 
quashed. The complaint has been quashed without taking into account the contents thereof or 
discussing them. The examination of prima facie indicates commission of offences mentioned 
therein by the accused. Even before the investigation could be completed and report submitted to 
the competent court by the Investigating Agency, the High Court arrived at a pre-mature conclusion 
that no offences under Section 279 IPC and under Sections s. 6 and 8 of the Bombay Animal 
Preservation Act, 1954 were made out against the accused and quashed the criminal proceedings. 
Such a relief to the accused, who had not approached the High Court for quashing the FIR, could not 
have been granted in a petition filed by the owners of goats and sheep seeking custody of the live 
stock notwithstanding wide amplitude of power available under Article 226 of the Constitution. 
What is astonishing is that the learned Single under Section 11(1)(d) of the Act, though none of them 
is alleged to have committed any offence either under the Act or under I.P.C. or under the Bombay 
Act of 1954 and on the other hand quashed the complaint. The scrutiny of the judgment impugned 
shows that the State had not filed any counter to the petition filed by the respondent Nos. 1 to 6 but 
the Additional Public Prosecutor for the State had submitted before the Court to quash the 
complaint filed by the appellant No. 1 if the complaint was found by the Court to be untenable and 
commission of cognjzable offence was not made out. The Additional Public Prosecutor had 
requested the Court to quash the complaint in exercise of inherent jurisdiction of a High Court 
under Section 482 of the Criminal Procedure Code. Probably, these submissions of Additional 
Public Prosecutor had prompted the learned Single Judge to examine the question whether the 
complaint filed by the appellant No.1 should be quashed. The learned Single Judge has concluded in 
para 11 of the judgment that the offences as alleged in the FIR registered as II -C.R. No. 3131 of 2008 
under Section 279 of IPC and Section 11(1)(d) of the Act or Sections s. 6 and 8 of the Bombay 
Animal Preservation Act were not made out and also recorded another finding that excessive 
number of animals were carried in the vehicles due to which they were subjected to unnecessary 
pain and suffering. These findings are contradictory to each other in terms. Having held that no 
offence under Section 11(1)(d) of Act was made out, why the respondent Nos. 1 to 6, who are not 
shown as accused at all, are convicted under Section u (t)(d) of the Act, could not be explained by 
any of the learned counsel appearing for the parties. Also the grievance made by the appellant No. 1 

in ground I of the memorandum of Special Leave to Appeal that by overstepping its jurisdiction and 
giving a go-bye to the regular trial, the High Court has quashed criminal proceedings without 
hearing the complainant/appellant No. 1 cannot be ignored by this Court in view of peculiar facts of 
the case. The learned Single Judge has quashed the complaint of the appellant No. 1 contrary to the 
well settled principles governing quashing of a complaint. Quashing of the complaint in part should 
not have been ordered after convicting the respondent Nos. 1 to 6 for the offence punishable under 
Section u (t)(d) of the Act and, therefore, for all these reasons, the impugned judgment is liable to 
be set aside. 

Indian Kanoon • hUp:lflnd•ankanoon.org1docl608365t 7 

I 
I 
I 
I 
I 
I 
I 

192



Bharal Amrallal Kothari vs Dosukhan Samadkhan Sindhi & Orson 4 November, 2009 

13. What is noticed by this Court is that by filing Specia] Criminal Application No. 1387 of 2008, the 
respondent Nos. 1 to 6, who claim to be owners of the goats and sheep seized, had prayed for the 
following reliefs, which are enumerated in paragraph 8 of the petition: -

"8. In the aforesaid facts and circumstances and the grounds, the petitioners pray 
that Your Lordships will be pleased to issue a writ of certiorari or mandamus or any 
other appropriate writ, order or direction; 

(A)declaring that the impugned order dated s.7.2008 passed by learned Additional 
Chief Judicial Magistrate, Deesa is illegal to the extent that learned trial court has 
refused to hand over custody of the live stock to the petitioners and further be 
pleased to quash and set aside the same to that extent; 

(B)be pleased to declare that the petitioners are entitled to get the custody of the 
entire live stock which is in illegal custody ofShri Bharat Kothari-

respondent No.1 herein and confined in the Panjarapole at Kanth, near Deesa; (C)pending 
admission and final disposal of this petition, be pleased to direct the respondents to forthwi th 
handover entire live stock of 1515 sheep and goats as mentioned in the application of the petitioners 
before learned Additional Chief Judicial Magistrate, Deesa in health and saleable condition; 

(D)such other and further relief that is just, fit and expedient in the facts and circumstances of the 

case may be granted." 

A bare glance at the prayers made makes it clear beyond pale of doubt that the respondent Nos. 1 to 
6 had not prayed that the appellant No. 1 be directed to pay compensation and cost to each of them. 
The grievance made by the appellant No. 1 in the instant appeal is that without putting the parties to 
notice that the Court was inclined to determine and direct the appellant No. 1 to pay by way of 
compensation and cost, the learned Single Judge has determined the amount of compensation and 

• 

• 

cost at Rs.7s,oooj- and directed him to pay such amount to each of the respondent Nos. 1 to • 

6. It may be mentioned that Criminal Inquiry Case No. 237 of 2008 referred to in the direction (iii), 
is the sequatter of the complaint filed by one of the aides of the respondent Nos. 1 to 6 alleging 
therein that the police personnel as well as the appellant No. 1 and other persons had robbed the 
accused of goats and sheep on the trucks along with an amount of Rs.1,ll,OOO/- in cash. After 
hearing the complainant in that case, the learned Chief Judicial Magistrate, Palanpur, passed an 
order on June 19, 2008 directing the complaint to be registered in the Criminal Inquil)• Register and 
that is how Criminal Inquiry No. 237 of 2008 is registered in the Court of the learned Chief Judicial 
Magistrate, Palanpur. Further by the said order the D.S.P., Palanpur was also directed to report 
within seven days before the court and submit a progress report every seventh day till the 
completion of the investigation, after which the court was to pass further orders. 

14. The approach of the High Court in granting relief not prayed for cannot be approved by this 
Court. Every petition under Article 226 of the Constitution must contain a relief clause. Whenever 
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the petitioner is entitled or is claiming more than one relief, he must pray for all the reliefs. Under 
the provisions of the Code of Civil Procedure, 1908, if the plaintiff omits, except with the leave ·of the 
court, to sue for any particular relief which he is entitled to get, he will not afterwards be allowed to 
sue in respect of the portion so omitted or relinquished. Though the provisions of the Code are not 
made applicable to the proceedings under Article 226 of the Constitution, the general principles 
made in the Civil Procedure Code will apply even to writ petitions. It is, therefore, incumbent on the 
petitioner to claim all reliefs he seeks from the court. Normally, the court will grant only those reliefs 
specifically prayed by the petitioner. Though the court has very vide discretion in granting relief, the 
court, however, cannot, ignoring and keeping aside the norms and principles governing grant of 
relief, grant a relief not even prayed for by the petitioner. In Krishna Priya vs. University of Lucknow 
[(1984) 1 SCC 307], overlooking the rule relating to grant of admission to Postgraduate course in 
medical college, the High Court in the exercise of powers under Article 226 of the Constitution 
directed the Medical Council to grant provisional admission to the petitioner. This Court set aside 
the order passed by the High Court observing that "in his own petition in the High Court, the 
respondent has merely prayed for a writ directing the State or the College to consider his case for 
admission yet the High Court went a step further and straightway issued a writ of mandamus 
directing the College to admit him to M.S. course and thus granted relief to the respondent which be 
himself never prayed for and cotdd not have been prayed for". Again, in Om Prakash vs. Ram Kumar 
[(1991) 1 SCC 441], this Court observed, "A party cannot be granted a relief which is not claimed, if 
the circumstances of the case are such that the granting of such relief would result in serious 
prejudice to the interested party and deprive him of the valuable rights under the statute". Though a 
High Court has power to mould reliefs to meet the requirements of each case, that does not mean 
that the draftsman of a writ petition should not apply his mind to the proper relief which should be 
asked for and throw the entire burden of it upon the court. It is relevant to notice that the High 
Court was not exercising powers under Article 226 of the Constitution suo motu but was examining 
the validity of order passed by the Additional Chief Judicial Magistrate refusing to grant custody of 
goats and sheep to the respondent Nos. 1 to 6, in the Special Criminal Application, which was filed 
by them under Article 226 of the Constitution through a were represented by a senior counsel 
practicing in the Gujarat High Court and having regard to the facts of the case, the learned lawyer 
was justified only in claiming those reliefs to which reference is made earlier. The respondent Nos. 1 

to 6 were seeking a writ of certiorari or mandamus to declare that order dated July 5, 2009, passed 
by the learned Chief Judicial Magistrate, Deesa, refusing to hand over custody of the goats and 
sheep seized to them, was illegal and were also seeking quashing of the said order. At no point of 
time, the learned advocate for the respondent Nos. 1 to 6 had moved any application seeking 
permission of the Court to amend the prayer clause contained in the petition so as to enable the 
respondent Nos. 1 to 6 to claim compensation from the appellant No. 1. A fair reading of the petition 
makes it more than clear that no factual data whatsoever was laid by the respondent Nos. 1 to 6 for 
claiming compensation from the appellant No. 1. No facts were mentioned as to in which manner 
they or any of them had suffered damage or loss because of the handing over of custody of goats and 
sheep to the appellant No. 1 and ultimately to the respondent No. 8 Panjarapole situated at Patan 
nor the appellant No. 1 was permitted to controvert that in fact no damage or loss was suffered by 
the respondent Nos. 1 to 6 or any of them. There is no manner of doubt that the High Court was too 
indulgent in this matter. After all, it was not u petition from a person languishing in jail or from a 
bonded labourer or a party in person or public spirited citizen seeking to bring a gross injustice to 

Indian Kanoon • hltp://indiankanoon.org/doc/608365/ 9 

194



.. 

I I ... 

Bharat Amratlal Kothari vs Oosukhan Samadkhan Slndhi & Orson 4 November, 2009 

the notice of the court. Here, the High Court had before it the respondent Nos. 1 to 6 as petitioners. 
The question whether the respondent Nos. 1 to 6 suffered damage or loss because of handing over of 
goats and sheep to the appellant No.1 and/or to the respondent No.8, depends upon facts to be 
proved. Normally, such an exercise cannot be undertaken in a writ filed under Article 226 of the 
Constitution. This Court further finds that the appellant No. 1 is not only directed to pay, by way of 
compensation and cost, to each of the respondent Nos. 1 to 6 a sum of Rs.75,000/- but is further 
directed to pay on behalf of respondent Nos. 1 to 6 the cost of maintenance and treatment of the 
animals in question to respondent No. 8 in accordance with the provisions of sub-Section (4) of 
Section 35 of the Act. To mention the least, it is evident that the respondent Nos. 1 to 6 are not 
parties to Criminal Inquiry Case No. 237 of 2008, which is pending before the learned Chief Judicial 
Magistrate, Palanpur. As observed earlier, the said inquiry has been initiated at the instance of one 
of the aides of the accused. In the said inquiry the question posed for determination of the learned 
Chief Judicial Magistrate, Palanpur, would be whether the appellant No.1 and others with police 
personnel had committed loot of trucks with goats and sheep and also cash amount of Rs.t,n,ooo. 
The said inquiry is not concluded as on today nor any finding is rendered that the appellant No. 1 e 
and others with the aid of police personnel had committed loot of the articles mentioned in the 
complaint of that case. Therefore, the appellant No. 1 could not have been directed to pay 
compensation and cost to 6 without prejudice to their rights and contentions in the criminal 
proceedings initiated by way of Criminal Inquiry Case No. 237 of 2008. Moreover, no claim was 
advanced by the respondent No. 8 herein that the appellant No. 1 should be directed to pay, on 
behalf of the owners, i.e., the respondent Nos. 1 to 6, the cost of maintenance and treatment of the 
animals in question in accordance with the provisions of sub-Section (4) of Section 35 of the Act. 
Normally, cost of maintenance and treatment of the animals in such cases would be payable by one 
who claims custody or who are the owners of the live stock but not by the complainant. In the 
instant case the assertion made by the appellant No. 1 is that he was handed over custody of goats 
and sheep by the police after registration of FIR seems to be that the appellant No. 1 had taken 
possession of the live stock and trucks illegally before the FIR was lodged and bad acted in a high 
handed manner. The dispute whether appellant No. 1 was handed over custody of goats and sheep 
after filing of the complaint or whether he had obtained custody of goats and sheep illegally before 
the complaint was lodged, will have to be adjudicated upon evidence to be lead by the parties. Such a • 
highly contentious dispute cannot and could not be resolved in a petition under Article 226 of the 
Constitution. Having regard to the totality ofthe facts and circumstances emerging from the record 
of the case, this Court is of the firm opinion that there was no justification at all in directing the 
appellant No. 1 to pay a sum of Rs.75,000/- towards compensation and cost to each of the 
respondent Nos. 1 to 6 and to pay to the respondent No. 8 herein the cost of maintenance and 
treatment of the animals in question on behalf of the respondent Nos. 1 to 6. Therefore, th is 
direction is also liable to be set aside. 

15. This Court further finds that the learned Single Judge has directed the State of Gujarat to take 
appropriate departmental action for illegal or unauthorized actions, if any on the part of any police 
officer and if upon inquiry it prima facie appears that any police officer has participated in a 
cognizable offence, appropriate criminal proceedings be initiated against such officer. It is true that 
while dealing with entitlement of custody of goats and sheep the learned Additional Chief Judicial 
Magistrate, Palanpur has come to the conclusion that the seizure of goats and sheep was not in 
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accordance with law. During the course of hearing of the appeal, the learned counsel for the 
appellant No. 1 has referred to several admissions made by the respondent Nos. 1 to 6 which would 
indicate that the custody of the goats and sheep seized was handed over to the appellant No. 1 by the 
police. However, it is not necessary to make a detailed reference to them. What is important to be 
noticed is that in the order passed by the learned Additional Chief Judicial Magistrate no officer has 
been named at all. Whether search and seizure of the goats and sheep is illegal or not can be 
effectively gone into only at the stage of final disposal of the trial and not at interim stage when the 
court hears an application under Section 451 read with Section 457 of the Code of Criminal 
Procedure, 1973 fo r interim custody of the muddammal. Direction to the State Government to 
initiate appropriate departmental action for illegal or unauthori~ed actions at the interim stage is 
harsh as well as not called for on the facts of the case. Therefore, the said direction, which is 
contained in clause (5) of paragraph 14 of the impugned judgment, also deserves to be set aside. 

16. This Court further notices that the learned Single Judge has directed the Registrar of the High 
Court to serve a copy of the judgment impugned in the appeal upon the appellant No. 2, i.e., Animal 
Welfare Board of India, Ministry of Environment and Forests, Government of India, 13/1 Third 
Seaward Road, Valmiki Nagar, Thruvamiyr, Chennai. As this Court is inclined to set aside most of 
the directions given by the learned Single Judge in the impugned judgment, the direction to serve a 
copy of the judgment on the appellant No. 2 , i.e., Animal Welfare Board of India becomes redundant 
and, therefore, the same is also liable to be set aside. 

17. This takes the Court to answer the question whether respondent Nos. 1 to 6 are entitled to relief 
of interim custody of goats and sheep seized pursuant to filing of complaint No. II-C.R. 3131 of 2008 

registered with Deesa City Police Station. The fact that respondent Nos. 1 to 6 are owners of the 
goats and sheep seized is not disputed either by the appellant No. 1 or by the contesting 
respondents. Though the respondent No.8 has, by filing counter reply, pointed out that the officials 
of Panjarapole at Patan are taking best care of the goats and sheep seized in the instant case, this 
Court finds that keeping the goats and sheep in the custody of respondent No . 8 would serve 
purpose of none. Admittedly, the respondent Nos. 1 to 6 by vocation trade in goats and sheep. 
Probably a period of more that one and half years has elapsed by this time and by production of 
goats and sheep seized before the court, the prosecution cannot prove that they were subjected to 
cruelty by the accused because no marks of cmelty would be found by this time. Tbe trade in which 
respondent Nos. 1 to 6 are engaged, is not prohibited by any law. On the facts and in the 
circumstances of the case this Court is of the opinion that respondent Nos. 1 to 6 would be entitled 
to interim custody of goats and sheep seized in the case during the pendency of the trial, of course, 
subject to certain conditions. 

18. For the foregoing reasons the appeal partly succeeds. The directions Nos. 1 to 6, contai ned in 
paragraph 14 of the impugned judgment, are hereby set aside. The Special Criminal Application No. 
1387 of 2008 is accepted in part by directing the respondent No. 8 to hand over custody of goats and 
sheep seized in the instant case to the respondent Nos. 1 to 6, who are owners thereof, in such 
proportion as the original number of seized animals bears to the number of surviving animals, on 
each of them depositing a sum of rupees fifty thousand with the trial court and each furnishing two 
sureties of Rs.so,ooo/- to the satisfaction of the trial court. The respondent Nos. 1 to 6 be banded 
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over custody of goats and sheep in the presence of Police Officer in-charge of the Police Station at 
Patan, who shall supervise delivery of the animals to the respondent Nos. 1 to 6 in such manner that 
the animals are not subjected to further cruelty in their transportation within the area of his 
jurisdiction. The respondent Nos. 1 to 6 are directed to see that no cruelty is meted out to the 
surviving animals and submit an undertaking to that effect to the trial court within a period of two 
weeks from today. 

19. Subject to abovementioned directions regarding handing over interim custody of goats and 
sheep, the appeal is allowed . 

.............................. J . [Haljit Singh Bedi] .............................. J. [J.M. Panchal] New Delhi; 

November 04, 2009. 
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Siddu Venkappa Devadiga vs Smt. Rangu S. Devadiga And Ors. 
on 6 January, 1977 

Equivalent citations: AIR1977SC890, (1977)3SCC532, 1977(9)UJ101(SC), AIR 
1977 SUPREME COURT 890, 1977 3 SCC 532, 1977 2 SCJ 52, 1977 U J (SC) 
101, 1977 RENTLR 877 

Author: P.N. Shinghal 

Bench: M.H. Beg, Chief Justice, P.N. Shlnghal 

JUDGMENT 

P.N. Shinghal, J. 

1. This appeal of the defendant, by certificate, is directed against the appellate judgment of the High 
Court of Bombay dated June 27/28,1968. As the appeal must succeed on a short point oflaw, it will 
be enough to state those facts that bear on it. It is a matter of regret that a voluminous paper book 
should have been prepared in this case and its bearing delayed for so long. 

2. Shivanna Devadiga, husband of plaintiff No. 1 and father of the remaining plaintiffs, had a hotel 
known as Krishmananda Upahar Graba in Bombay. Defendant Siddu Venkappa Devadiga was his 
sister's son. According to the plaintiffs, Shivanna started another hotel known as Purshottam 
Restaurantat a distance of about a furlong from Krishnanda Upahar Graba. As the parties were 
governed by Aliya Santhana Law, Shivanna looked after the defendant, his mother and her other 
children. The plaintiffs pleaded that the defendant was brought to Bombay by Shivarna and was 
employed by him in Purshoftam Restaurant upto about 1955. He then went to his place in South 
Kanara, and did not return to Bombay until after Shivanna's death on September 8, 1958. The 
plaintiffs further pleaded that as the defendant gave assurance that he would look after the 
interested of Shivannia's widow (plaintiff No. t)and her children, they made over the key of 
Purshottam Restaurant to him. It was also the case of the plaintiffs that the defendant began to 
claim that the Purshottam Restaurant belonged to him, and refused to deliver possession there of to 
them when they returned to Bombay after performing the obsequies Shivanna. The plaintiffs 
accordingly instituted the suit which has given rise to this appeal on February 14, 1961, claiming 
possession ofPurshottam, Restaurant,a sum ofRs. 7000/- as damages and/or compensation from 
September 9, 1958 upto the date of the suit, with interest, and any further amount as damages which 
the court deemed just and proper. 

3. The defendant controverted the claim of the plaintiffs and claimed that he had always been the 
sole and exclusive owner of Purchottam Restaurant ever since 1940 when it was started, that he had 
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taken the premises of the restaurant on lease from the landlord in his own name, had, obtained the 
municipal licensees, the police licences and authorisations in his own name from the very inception, 

and that he had always been in custody and possession of that business. 

4. The trial court found that there were several circumstances which negatived the claim of the 
plaintiffs, and dismissed the suit by its judgment. dated September 30, 1963. The plaintiffs went in 
appeal to the High Court and as it has been allowed and the suit has been decreed, the defendant 
has come up in appeal to this Court. 

5· It has been argued by counsel for the appellant that the High Court committed a serious error of 
law in setting up a new case for the plaintiffs, in its impugned judgment, by holding that the 
Purshottam Restaurant was a 'Benami' transaction of Shivanna, who was its real owner, when it 
found that there could be no other ground for interfering with the finding of the trial court about the 
defendant's ownership and possession of the business. It has accordingly been urged that the 
judgment and decree of the trial court were wrongly set aside, and should be restored. As we shall 
show, there is justification for this argument. 

6. We find that the High Court took several "circumstances" into consideration while examining the 
competing claims of the parties to the restaurant. It found that some of the circumstances were in 
favour of the plaintiffs, but it was faced with a "Difficulty" which has been stated by it as follows ? 

The difficulty in the present case has been created because the Municipal licences, Police licences 
and authorizations are in the name of the defendant. To this aspect we will have to revert a little 
later. At this stage it is sufficient to say that the mere fact that the business is run in the name of 
particular person would be presumptive of the fact that the business belongs to him. However it is 
we11 known that a large number of persons in this country do business in names other than their 
own, and if circumstances are established, which are consistent with the case that it belongs to some 
one else the Court cannot hesitate to draw that inference, since the presumption then would be 
rebutted. 

The High Court again made a reference to the circumstances in favour of the plaintiffs and held as 
follows: 

In the light of all these the circumstances of the tenancy of the premises being in 
defendant's name and the licence and authorisations in his name, should be 
considered. In this country it is not unknown that people carry on business in the 
names of others, viz. dependents upon them. If it is accepted that Shivanna was the 
real owner of the hotel and that the name of the defendant was used for purposes of 
licence and authorization, all these facts fall in a pattern and fit in. 

7. It is thus apparent that the High Court set aside the finding of the trial court, and gave its decision 
in favour of the plaintiffs, because it reached the conclusion that the Purshottam Restaurant was the 
'benami' business of Shivanna, and not of the defendant. The High Court adopted that course of 
reasoning because there were a number of facts and circumstances which were heavily in favour of 
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the defendant e.g. the tenancy of the restaurant was in the name of the defendant from the very 
beginning, the rent bills showed that it was the defendant who was paying for the lease, the licenses 
issued by the Commissioner of Police and the Bombay Municipal Corporation were in the name of 
the defendant from the very beginning, the permits and cards for the use of food grains and milk in 
the restaurant Were in the name of the defendant from the commencement of the business, and it 
was the defendant who had filed several other applications in connection with the transaction of the 
business of the restaurant. Moreover Shivanna, who had executed a will on August 30, 1958, about a 
year before his death, made a reference to only one tea shop, before his death, made a reference to 
only one tea shop, and not to the other in the wiJI, which also showed that he claimed to be the 
owner of the other restaurant known as Krishnananda Upahar Graha & of not the purshottam 
Restaurant. These were very important facts and circumstances which had weighed in favour of the 
defendant, and formed the basis of the trial court's judgment in his favour. But the High Court was 
swayed by the impression that the transaction was 'benami' and that was held to be the reason why 
those facts and circumstances came into existence. The question however is whether any such 
pleaded been taken by the plaintiffs and, if not, whether it was permissible for the High Court to 
interfere with the finding of the trial court by setting up a plea which had never been taken in the 
plaint? 

8. We have examined the plaint and we find that it was clearly pleaded there that Shivanna was the 
absolute owner of the purshottam Restaurant until his death on September 8, 1938, that the 
defendant was "employed" by him in that business, that the defendant came to Bombay soon after 
the death of Shiv anna passing to be a friend and well-wisher of the plaintiffs and that possession of 
the purshottam Restaurant was given to him on his assurance that he would lookafter the interests 
of the plaintiffs and would carry on the business on their behalf. The plaintiffs pleaded further that 
when the defendant refused to render accounts and totally excluded them from the control and 
management of the businese, it became necessary for them to take action against him. It was further 
stated in the plaint that the plaintiffs first filed a criminal complaint against the defendant but it was 
dismissed for want of appearance, & thereafter filed the present suit alleging that Shivanna was the 
absolute owner of the restaurant and was the tenant of the premises where it was being carried on. 
As has been stated, the defendant traversed that claim in his written statement and pleaded that the 
business always belonged to him as owner. There was thus no plea that the business was 'benami' 
for Shivanna. We also find that the parties did not join issue on the question that the business was 
'benami'. On the other hand, the point at issue was whether Shivanna was the owner of the business 
and the tenancy rights of the premises where it was being carried on. It is well-settled, having been 
laid down by this Court in Trejan and Co. Ltd. v. PW. N.H. Nagappa Chettiar (1956) SCR 789 and 
Baraba Singh ns. Achal Singh AIR 1961 SC 1097 that the decision of a case cannot be based on 
grounds outside the plea of the parties, and that it is the case pleaded which has to be found. The 
High Court therefore went wrong is ignoring this basic principle oflaw, and in making out an 
entirely new case which was not pleaded and was not the subject matter of the trial. 

g. The appeal is allowed, the impugned judgment and decree of the High Court are set aside, and the 
decree of the trial court is restored with costs. 
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IN THE HIGH COURT OF DELHI AT NEW DELHI 

Orders 

08.05.2001 

Present: Mr. Ravinder Seth, Sr. Advocate with 

Mr. Sumit Bansal for the petitioner. 

SEAL OF THE COURT 

Mr. Rajeev Sharma for the respondent/DDA. 

CW: NO: 4776 & CM: 7390/2000 

Learned counsel for the respondent submits that repairs have 

since been effected. The letter written by t he Executive Engineer, DDA dated 

28.04.2001 is taken on record. 

In view of this development, no further orders are called for 

on this writ petition. 

The writ petition is disposed of as satisfied. 

May 08, 2001 

-Sd-

Manmohan Sarin, J 
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KHEL GAON, NEW DELHI110049 TEL: 6492181-84 FAX: 6492373 

21.03.2003 

The Chief Fire Officer 

Delhi Fire Services 

Connaught Place 

NEW DELHI 

FIRE FIGHTING & FIRE ALARM SYSTEM FOR RESTAURANT AT 

ASIAD TOWER, 

ASIAN GAMES VILLAGE SIRI FORT ROAD. NEW DELHI. 

Dear Sir, 

With reference to our earlier letter dated 27-09-2001, may we 

inform you that Fire Fighting System consisting of Wet Riser System and 

automatic Sprinkler System and Fire Alarm system has been completed in all 

respect. 

As the system is commissioned you are now requested to carry 

out inspection of the system and issue us N.O.C for the same. 

Thanking You 

Yours Faithfully 

For Jhankar Banquets 

Authorised Signatory 

[TYPED COPY r 
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(jOVI ~RNMENT Of NATIONAL CAPITAL TERRITORY Of DELI II 
HEADQUARTERS: DELHI FIRE SERVICE. NEW DELHI- 110001 

I" ''"'? I ffJr-rJ~~·t /'1.-Lrf..-t ~ DATE l 't \;<Ju7 

l'hc I >cputy Director (CE) 
I >dh i Dcvdopme nt Authority 
( \m"'".:rd,\1 L::s\a\.e Branch 
V1lo.u~ SaJ an. INA, 
New J)clhi . 

Suh . NOC from fire safety point of view in r/o Asiad Tower Banquet & Restaurant. 

Su . 

5'8 

l\.1ndl\ reter to the letter No. 1.1.0 . NO 47(1 t) 2004-RN/1 194/4332 dated 
<N UK 1004 Ull UK: above subjeCt from osn to LG on the above subject. In this regard. it 
'" l llllll llttc d that this building was constructed before 1983 and that time the norms laid 
.tuwn 1 n Ill il .· I <)(\7 are to be followed As per C lause No. 72 Part - II of BBL - 1967 the 
wtdlh ol' "'nucasc should be 4 .6., for pubiic building if less than 200 ~rsons are to be 
.-I.!CumnhkJutcd but in this specific case width of staircase is only 70 em to 100 em 
"l'll'""'"'utcly (A copy of the norms is ~nclust:d herewith for your ready refert:nce). 
Acconhnuty you are requested to provide an additional staircase to meet the requirement 
uf' UUI .-1967. 
A moc 1 111~ wus also convened by priucivcll commt~sioncrs,DDA on 28.07.2004 in ius 
duunhc1 m1 tlu.: same issue and it was decided in the meeting that the possibilities shou]d 
hn explored to comply the norms as required under Law and then only NOC should be 
r c~uo~l c\1 frum the fire department 

Suhmittcd for your ldnd information please. 

Huol· llM 1thuvc 
Yours faithfull y 

~v-

( 'upy h ) • 

erner Fire Offic.cr 
Delru fire Service 

I Slui Aluk SwH.rup 
OSD lo LG. Raj Niwas, Delhi. 

J Sh. Mahesh Kappor (M.D.) 
A. .. uuJ Tower Banquet & Restaurant 
Khcl (iuon. New Delhi. - yq 

For Kind lnfom1ation Please. 

for Necessary Action P lease. 

(TRUE COPY) 
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44:2006 

Follcwin~ iterns wc.rc discussed in the 24&a' Screening Committee 
-,.... meeting held on m:o5.2006 

. 
~-~,-~Q~ .. \.:.eJ.<!P~_IJ_t.J!!k~£-~1~~, Pkt6 at Jasol:t 
No. SA/SZIHUPW/F-12/9S/Pt:~ ...... .__--. .. ~·--
-~ ......... ~~~,_~ .. ~II'C.ot ............. ., ........ ,..r ... ~ 

Presented by : Sr. Arc~itect (SZ) 
.. ••. ~. :·. :-.:. r ~ "'! , . ... • • • ---:-;1~_: ,·: ·: :.'\ · .. _, ._ , · .. • • 

Proposal (orcCJnsid~ratfon: ·::··the approval is sought for shops to be developed by DDA 
\._ part ofLSC site, the;restof_which has already been disposed offby auction. 
.... ~· :;:r~ :':{ ~~, ... :· ;·\ ... !:H:L:·:~.:~ :~ ~.~.: t!:.:: .. ~~-~ ··:.~ .... , .f.~ .... ~ .. ~::.. . '?' ': . .-:'.,.... . : -.. . .. ·· . 

Decision of the-screenin(z ~ornmittee: · ... -~j~sal~as7apprsiY~~ ~th .!-h~5?1!2t.iori.;­
. ~~~~~.:~~~~~~Jir~,~~-!!~~ bi~£.K@.ayJ~l~9.J?.~ 'pr:q§d(4 .~l}!S!~.~~~i.W.~t~~. ~~.-~PnJ~~i: ... 9t ~~ 
~~v~t~s~e_d)~P.P.b.l . o 

':: · ·. 
Follow up action: As projected in the Agenda. 

45:2006 Prop~sed additional firescape stairc:tse for 'Tow·er·Restaurant at Asian 
~~s·Vinage·Camplex:'""' 

No.SA/SZIHUPWfF-56/2000. 

Presented bv : S~. Ar~hitect (SZ) 

Provosal (or consideration: · Proposal for addition~! firescape staircase for Tower 
.... estaurant . as . P.er the requirement of the Chief Fire · Officer vi4e their · Iett~r 

\..._ .o.F6/MS/DFS/2004/1148 d~ted 28.5.04. 
.· 

Decision of the screening committee: Senior Archi~.~~ .. (SZ) info~med ~a-~ ano~her 
proposal has been received from the licensee otTower Restaurant inforinirig thattire 
De.p:Utm~nt if ready t9 give fire cleara~ce for the overhead restaurant provided that the 
existing staircase - ~~ ~vi~ened to a width. off359mm (4'6") with -15~mm risers· and· 300 
w'lde trea.cr · The.Hcensee has further.'subm'(ti~d that he i~ prepared to modify -the eXisting - · 
STaifca"ie·rioth~e spe~ifications on his own cost. He· will also submit to DDA nezessary - ·- -

- ... ~~'t ~ • • .. • 

:~ru:_t.~;;_al__~~~~.~f?~ ,~.tA·. Yt.l::i~h~~J.U.9;.p!_~~~~heck.:_d . ~y .~-~· C?O · · • · ·_ . · . · . . . .... .. . _, ~ . . . 
. . . · ~. The Commi~ee approved .the proposal of modification .of internal staircase by the 

lice'!-s~esubject to :., · ~ .. -~. "~: , · ..... ... ,,~.~ .. "· : -·. · ·!J , ;' ... · .. : .. 

I .· . . . 
(i) The cost being complecely borne by the licensee. · · -
(ii) The m9dification of staircase sh_ould not create any additional 

licensee. . . :- · · · 
·. 

.. ! 
I . 
l 
! 

" ' I • 

I 
I 
I 
I 
I 
I 
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Approved Minutes of 24841 Screening ~ttee Mec-.ing 

Follow up action : The possibility ·of widening the existing roa.d may be examined by 
E ngineering/PlaOAL.ing/ Architecture Wing. . " 

64:2006 EWS Rousing :tt Kondli-Gharoli adjoining NOIDA. 
No.F.43/SA/EZ106fHUP\VIDDA 

Presented bv : Sr. Architect (EZ) 

Proposal for consideration:. Approval of 1350 EWS Houses (5-Storeyed) instead of 
703 Nos. resettlement plots because the site is low-lying and requires deep filling. It v .. ·ill 
be expensive forth~ individual p.lot holder to construct their houses. 

~<. Decision o(~he scre~nfncs corrmriltee: . ~ ... 'fhe proposal be revised by plan~ing_ ~ix of 
· HIG/WG type ·.of · (multi-storeyed housing) and LIG typ~ (5-stmeyed housrng) by 
acnicving optimum FAR and density as per MPD norms. TI1e revised layout can be put 
up on file fqr approval. 

Follow uD action: As reflected in t.'le agenda. 
G 

The meetincr was ended with a vote of thanks to the Chair. 
:::> • 

These minutes are issued with the approval of the Vice-Chairman, DDA. 

0 

.... 

- .· . .. . , c. 

,.. /YC~ 
f! .:\6'-
(L. Gopa.~) 

Dy. Director (Arch.) C 

9 
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY O F DELHI 
HEADQUARTERS: DELHI FffiE SERVICE, CONNAUGRT PLACE 

NEW DELHI-I JO 00 1 

No. F.6/ DFS/ MS /2009/ ( 1 I G Datetl: ?-4 I Ltf09 

To, 

Sir. 

The Addl. Secretary to L.G 
Raj Niwas 
Delhi-54 

Subject: RegHrcting DDA Tower re."tuunan t. khelgaon, New Delhi 

With reference to U.O. No. 100(3) 2009/RN/686/8263 dated 30.03.09., it is to 

inform you that this department has already submitted its observations to OSD to Hon 'blc 

L.G vide letter of even No. 2440 dated 14.1 0.04. No. 1782 dated 29.08.05 and No. 5 15 

dated 22.02.08 (copy enclosed for ready reference). The referred Sub C lause 3 o f clause no. 

72 ofBBL-1967 is mandatory as well as necessary for emergency evacuation point of view. 

Further as per existing building Bye Laws, s ingle staircase is not suffic ient to meet the 

evacuation requirement in case of emergency .If considered appropriate, this maner may be 

referred to legal department of GNCT of Delhi. for legal opinion in view of the 

applicability of law in this case. Moreover the power of relaxation in rules is not vested in 
- ~ -

Chief Fire Officer. 

Copy to: 

Yours faithfully 

~'tv '1M\~ 
Chief Fire Onleer 
Delhi Fire Service 

1. The Oy Secretary {I lome). GNCT of Delhi. 5lh Jloor, Delhi Secll. for inlonnation 
and necessary action w.r.t lener No. F .S (30)12007/11-1 11/67'l daled 07 .11.0~ 

'" ~ Sh. Mahesh Kapoor, Jhankar banquets. Asind Tower. Khelgaon. Nc "fRl!JrtOPY 
information pl. 

6 1 
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GOVERNMENT OF NATIONAL CAPITAL TF.RRITORY OF DELHI 
HEADQUARTERS: DELI-II FIRE SERVICE, CONN AUGHT PLACE 

NEW DELHI- 110 001 

No. f .6/DFS/ MS /2009j/lt7 8 Dated: 2 b I S"109 

To. 

Sir, 

The Dy Director (CE) 
Delhi Development Authority 
A-Block, I Sl noor 
Vikas Sadan. rNA 
New Delhi-23 

Subject: Regarding DDA Tower restaurant, khelgnon, New Delhi 

With rete renee to letter No. F .25(32)/CE/V ol. V 1/DDA/13 12 dated 08.05.09. it is to 

inform you that this department has examined the issue and observed that the Sub Clause 3 of 

clause no. 72 of B BL-1967 is mandatory as well as necessary for emergency evacuation point -· ------ ------ -
of view. Further as per existing building Bye Laws. single staircase is not sullicient to meet the 

evacuation requirement in case of emergency for high rise bui ldings. 

Moreover this is a building approved and constructed by DDA and DDA is the 

authority to get the BBL implemented/ interpretated for all buildings in Delh i. Therefore DDA 

may take appropriate action decision w.r.t the requi rement of staircases. 

Th is is for your information and necessary action please. 

CutJ> iv : 

Yours faithfull)' 

~'4t,{" 
ChiefFire Officer 
Delhi Fire Service 

I. The Dy Secretary (I lome). GNCT of Delhi. 5111 floor. Delhi Sectt. for inlbnnation pl. 

J;. Sh. Mahesh Kapoor. Jhankar banquet~. /\siacl Tower. Khclgaon. New Delhi - !9 tor 
information pl. 

'( 
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IN THE lllGH COURT OF DELI-ll AT NEW DF.LID 

(EXTRAORDINARY CIVIL WRIT JURJSDICTION) 

WRIT PETffiON (CIVIL) No.liOfi'Y OF 2009 

. "!vffiMO OF P ARTIBS" 

HEMATTEROF: 

MIS. JHANKAR BANQUET 
[~PARTNERSHIP FIRM] ~ 
HAVING ITS REGISTERED ~ 
OFFICE AT G-87, PREET VIHAR ~ 
DELID- no 092 . 

"MR. MAHES.H KAPOR 
PARTNER 
MIS. JHANKAR BANQUET 
AT G-87 , PREE!f VIHAR 
DELID - U 0._992. 

Mrs. USHA KAPOOR 
PARTNER 
MIS. JHANKAR BANQUET 
AT G-87, PREETVIHAR 
DELID - 110 092. .. PETITIONERS 

VERSUS 

DELHI DEVELOPlvffiNT AUTHORITY 
THROUGH ITS VICE CHA~ 
VIKAS SADAN- I. N. A. 
NEW DELHI 

GOVT. OF NCT OF DELHI 
THROUGH ITS CHIEF FIRE OFFICER 
DELHI FIRE SERVICE 
·CONNAUGHT PLACE 
NEW DELID- 110 001 ... RESPONDEJ:--lTS 

DELHI: 
m :?,lf)1/rJ( 

\ 
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1 0 
IN THE HIGH COURT OF D ELHI AT N EW D ELHI 

W.P.(C) ll904/2009 

% ' . . • . • a/,. .. '.,i•l /: I 
ol I- ' o • 

M/5 JHANKAR BANQUET AND ANR ..... Petit ioner 

DDA AND ANR 

CORAM: 

Through: Mr.Ravi Gupta, Sr. Advocate with 
Mr.Pawan Bindra and Mr.Ankit Jain. Advs 

versus 

.. ... Respondent 
Through: Ms.Sobhna Takiar. Adv . for DDA. 

Mr.Nazmi Wazir: and Mr.Shoaib Haider. 
Advocates for respondent/GNCTO 

HON'BLE MRlt!IIP., ------· 

1. Whether the Reporters of loca l papers may be allo""ec to 
see the judgment? 

2 . To be referred to Reporter or not? 
3. Whether the j udgment should be reported in the Digest ? 

G .S.SISTANI, 1. CORAL) 

) 

1. By the present petition, petitioner seeks quashin£ o"' tli ~" 

impugned communications dated 22.0J. .200B. 24 .04 .2009 ar • ..:: 

26.05.2Q09 issued by respondent no.2. Petitioner also prays fo• 

issuance of a writ of mandamus. directing responoents tu 

forthwith issue a no objection certificate for running a resta.Jranr 

from the Tower Restaur~nt, Asiar. Games Village. without ms1s ting 

on any structura l alteration of the petit ioner's restauran;: and/or 

providing a new staircase. 

2 . The facts as set out in the Vo!rit petition are that responde~tt DO/.' 

constructed a building at the As1an Games Village Complex, KhE'· 

Gaon, New Delhi in the year 1982. The hetght of t he bu1ldm~ 

which is a tower on which the restaurant was const ructed i ~ 53 

meters with the floor of the restaurart starting only at t ne hetght 

of '15 meters and that too over a water rank. The: f irst s::on of thr 

WP(C)fllo. 11984-2009 
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been provided with two li fts and a staircase. After con~ ructrrg 

l he build ing and rest aurant. the DDt\ advertised rn ;:hE rnont h cf 

june. 1982 for leasing out the restaurant. 1 he ODA leas e:tJ out t hr: 

rest aurant to a well known hoteli er . It is the case of the pr:t tr oncr 

that respondent no.l leased out t he restaurant t o lv./s Chatwar 

Hotels & Restaurants. who operated the restaurant betweer 198.::1 

and 1989 as 'Bombay Place Tower', after obta ini ng t he necessary 

NOC from respondent no.2. Between the period 1989 a•1d 1996 

the sa id restaurant premises remained vacant and after a gap of 

seven years.on 14.10.1996 respondent/DDA issued tenoer invrting 

bids for taking on lease the premises tower for a period of t hirty 

years . The petitioner participated in the t ender and was declared 

successful. The tower premises was allotted to the pet,lloner i r·, 

the year 1997 . The lease deed of the tower was executed ir. 

favour of the petitioner on 24.12.1999. As per t he te rms tnereo f 

petitioner was required to pay advance lease money for 30 years. 

The petitioner is stated to have paid m ore than 2.21 cro'es to the 

DDA. The petitioner could not commence business due to water 

leakage from the overhead tank and had to undertake extensivE 

renovation work . The petitioner is stat ed to have r'1curreo 

expenses to the tune of Rs.2.5 crores on renovation. rncludmg 

fumlshing and Installation of two new lifts. The petitrone~ is also 

stated to have paid Rs.30.0 lacs towards the stamp outy rn 

addition to ground rent @ 3.30 lacs per year. which was to be 

enhanced by 20% every three years. Dur ing rer' ovatiof' . 

pet it ioner also ir:tstalled fire safety measures, as ::>er th £' 

requ rrement of respondent no.2 . The pet it ioner is st atec to have 

spent Rs.40.0 lacs and constructed a water tank of 2 .0 lues li ters 

in the basement to meet t he safety requirements. In t "'e yea~ 

2001 pet itioner approached respondent no.2 for recessary 

approval/ NOC. Petitioner was informed by respondent r.o 2 that 

the letter should be addressed t hrough the DDA and ace or dingly. 

DDA vide communication dated 26.03 .2003 reque:.Led Flri 

Department to consider the case of the petit roner for gran< of NO<: 

WP(C}No. 11984 ·1009 Popt ~ ""! 11 
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after complet~ng the requisite formalities . Petitioner is stated to 

have completed installation of fi re fighting systems . m the 

restaurant and by letter dated 21.03.2003 informed the 

respondent of the same. The petitioner also addressed various 

commulllcations to respondent no.2 requesting them to take steps 

for grant of NOC to the petitioner. The respondent no.2 by letter 

dated 20.02.2004 declined the request of the petitioner as the 

petitioner did not meet the Building Bye-Jaws, 1983 The 

respondent no.l addressed a communication to respondent no.2 

on 12.04.2004 with regard to issuance of NOC which letter was 

received by respondent no.2 stating "that issuance of NOC cannot 

be considered, at this stage, as even the norms laid down in 885 -

1967 were not complied with". · 

3. The respondent no.2 vide communication dated 14.10.2004 

addressed to .the respondent/DDA w.ith a copy marked to the 

petitioner agreed that since t he building was constructed before 

1983, the then applicable norms laid down i.e. Building Bye-laws. 

I967 were to be followed in deciding the application of the 

p,etitioner for the NOC. It was also stated in the communication 

that the petitioner would be bound by clause 72 Part (1) of the 

Building Bye-laws 1967. according to which width of the stai rcase 

should be 4 ft. 6 inch for public · building if less than 200 persons 

are to be ~ccommodated. Respondent no.2 however. insist ed that 

an additional stairc::ase to be provided as the width of the stair 

case was less than required /prescribed width of 4 ft. 6 inches. as 

per the Building 6ye Laws. 1967. The petitioner is stated to have 

made efforts for obtaining necessary approval for providing 

additional staircase or increasing . the width of the existing 

staircase f rom respondent no.l DDA through various 

communications, which were written including letters dated 

6.6.2005, 8.8 .2005, 17.11.2005. 15.2.2006 , 20.2.2006 and 

8.5.2006. The proposal of ·the petitioner was placed before the 

Screening Commit tee of respondent no.l in its meeting held on 

10.05.2006, and the Committee agreed to the proposal of 

WP(C)No. 11984-2009 Page 3 of 12 
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rectification /modifica~ion of the e~isting staircase. The operative 

portion of the Minutes of the Meeting held on 10.05.2006 are 

reproduced below: 

"Senior architect (SZ) informed that another 
proposal has been received from the license.e of Towe:· 
Restaurant informing that Fire Department 1s ready to 
give fire clearance for the overhead restaurant 
provided that the existing staircase is widened to a 
width of 13.50 mm (4'6") width with 150 mm raisers 
and 300 wide tread. The licensee has further 
submitted that he Is prepared to modify the existing 
staircase to these specifications on his own cost. He 
will alsc;> submit to ODA necessary structural 
certificates etc. which will be proof checked by C . .E. 
coo. 

The committee approved the 
modification of internal staircase by 

proposal of 
the · licensee 

subject to: 
(i) 

(ii) 

The·cost being completely borne by the 
licensee 

The modification of staircase should not 
create any additional rights for the 
licensee." 

9 4. The petitioner is .stated to have submitted the necessary report for 

widening the sta ircase to respondent no.l on 21.07.2006. The 

approval of the Screening Committee was brought to the r.10tice of 

respondent no.2. The petitioner is stated to have received a 

response from respondent no.2 vide impugned communication 

dated 22.2.2008 wherein respondent no.2 brought to the notice of . . . 
the petitioner that widening of existing staircase as suggested by 

them was not sufficient compliance to meet the evacuation 

requirement and in addition one more staircase of t he increased' 

width has to be provided ip the existing building. 

5 . Respondent no.2 by subsequent communications dated 24.4.2009 

and 26.5.2009 have reiterated their stand. Faced with this 

situation, petitioner has filed present petition. 

6. Lea·rned senior counsel for petitioner submits that pursuant to an 

advertisement in.~~ .~~.~~~-"PJ!tr~~ fcffl>\'>ack as in the year {,-~--U-E_C_O_P_Y-.) 

~~- ·~·-· · ·\ y 
c .. 

WP{C)No. 11984·2009 ' · Ill Page 4 o/12 
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petitioner had paid a sum of Rs.2.5 crores for lease of the tower 

for 30 years. Besides the said payment. petitioner has spent 

approximately Rs.3.0 crores on renovation . which included 

providing new lifts and also paid the ground rent which is Rs.3.0 

lacs per year. It Is also stated that petitioner has also spent large 

amounts for providing necessary fire fighting equipments at the 

tower as well as constructed an underground water tank of 2 lacs 

liters as per the requirement. Counsel for petitioner submits that 

bare reading of the advertisement would show that the purpose of 

running of tl:le tower was for the business of a restaurant. 

7. Counsel for petitioner relies on the notice inviting· tender. copies 

of the advertisement as wel l as lease deed and p lan annexed wit t) 

the lease deed, to show that the t ower was given on lease for 

runn ing a restaurant. Counsel also submits that in spite of making 

the entire payment from 1997 and also despite the heavy 

expenditure incurred on renovation, including on lease money for 

30 years and various other expenses. the petitioner has not been 

able to carry out his. trade and business as the NOC has not been 

granted by fire department. He a I so submits that Screening 

Committee of the DDA convinced by the stand of the petitioner 

and has granted permission to the petitioner to increase the width 

' I 

• 

of the staircase to bring the same in conformity with the f ire • 

safety norms, which is not being accepted by the respondent no.2 

In an arbitrary manner. 

Counsel for respondent no.2 submits that NOC was not granted to 

the petitioner as the petitioner failed to comply with clause 72 {2) 

of the Building Bye-laws, 1967 as stated in the communication 

dated 22.02.2008, 24.04.2009 and 26.05 .2009. It is further 

submitted t hat in case a fresh _application is made. the fi re 

department will consider the same In accordance with law 

9 . Mr.Nazmi Wazlri, counsel for GNCTD further submits that in fact 

request for grant of NOC was rejected as the bui lding did not meet 

the requirements of means of escape as per the Buildmg Bye­

laws, 1983. 

WP(C}No. 11984-1009 Pog~S of 12 
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for grant of NOC Is made, the same shall be considered in 

accordance with law. Counsel for DDA submits that DDA has 

granted a lease t~ the petitioner for 30 years as per lease signed 

In the year 1997, the DDA has no objection to the petitioner 

running _ the restaura~t, provided it meets all the safety 

requ'irements. It wouJd be useful and necessary. to reproduce 

letter dated 22.02.2008, 24.04.2009 and 26.05.2009 (the 

Impugned letters): 

"GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DEL HI HEAD 
QUARTERS : DELHI ·FIRE SERVICE : NEW DELHI -110001 

NO.F.6/DFS/MS/2008/515 

To, 

The Sr. Architect (SZ) 
DDA, Architecture Section, 
Vlkas- Minar, J.P. Estate, 
New Delhi. 

Dated 22/2/2008 

Sub: Regarding Proposed addit ional fire escape staircase for 
Tower Restaurant at Asian Games Village Complex, New Delhi. 

Sir, 

This has reference to letter dated 29/10/2007 received 
from Authorised Signatory, Jhankar Banquets, Asiad Tower 
Banquet Complex on the subject noted above. In this regard. it is 
to inform you thDt the DDA has approved the proposal to Increase 
the width of existing staircase up to 4'6" in the Asiad Tower and 
owner has also agreed to Increase the width of existing staircase 
up to 4'6" as required vide Clause No.72 of BBL - 1976 But 
nothing has been mentioned about implementation of Sub Clause 
No.3 of Clause 72 (Regulation for staircases) with regard to 
number of staircase in the said BBL. The Sub Clause 3 states that 
two numbers staircase of 4'6" each .are required for the said 
building (Photocopy enclosed). Delhi Fire Service does npt have 
any powers to relax the Rules and this may looked into by DDA 
who has constructed the restaurar:t. if considered appropriate. 

(TRUE COPY) 

In view of above, you are requested to look into the matter 
at your end and provision of second staircase may also be made 
having same width . We are of t~e «;~pinion in that single staircasE 
Is not sufficient to meet the evacuation requirement in case oi 
emergency. 

~ . . ., ~· .. Yours fatthfully. 
•)' 

Dy.Chief Fire Officer 

WP(C}No. 11984·2009 Poge6 tJflZ 
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For Chief Fire Officer. 
Delhi Fire Service 

Copy to:-

The Authorized Signatory, 
jhankar Banquets, 
Aslad Tower Banquet Complex, 
Khel Gaon, New Delhi" · 

"GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI HEAQ 
QUARTERS : DELHI FIRE SERVIC~: NEW DELHI -110001 

NO.F.6/DFS/MS/2009/1116 Dated 24/4/20~9 

To. 

The Addl. Secretary to L.G. 
Raj Niwas, 
Delhi-54 

Sub: Regarding DDA Tower rest aurant, Khelqaon, 
New Delhi · 

Sir, 

With reference to U.O. No.100(3) 2009/RN/686/8263 dated 
30.03.09, it is to Inform you that this department has already 
submitted its observation to OSD to Hon'ble L.G. vide letter of 
even No.2440 dated 14.10.04, . No.l782 dated 29.08.05 and 
No.515 dated 22.02.08 .(copy enclosed for ready reference). The 
referred Sub Clause 3 of clause no.72 of BBL- 1967 is mandatory 
as wel l as necessarv for emergency evacuation point of view. 
Further as per existing building Bye Laws. single staircase Is not 
sufficient · to meet the evacuation requirement in case of 
~mergency. If considered appropriate, this m?tter may be 
referred to legal department of GNCT of Delhi, for legal opinion in 
view of the applicability of taw in this case. ~Jloreover the power 
of-relaxation in· rules i!i not vested in Chief Fire Officer. 

· Yours faithfully, 

Chief Fire Officet, 
Delhi Fire Service 

Copy to :-

WP(C)No. 11984:2009 

1. The Dy. Secretary (Home), GNCT of Delhi, stt~ floor, Delhi 
Sectt. For information and necessary action w.r.t. letter 
No.F .5(30)/2007/H-111/679 dated 07.11.08 

2. Sh.Mahesh Kapoor. Jhankar banquets, Asiad Tower. 
Khelgaon, New Delhl-49 for information." 

' \ 
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" GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI HEAD 
QUARTERS : DELHI FIRE SERVICE: NEW DELHI-110001 

NO.F .6/DFS/MS/2009/14 78 Dated 26/5/2009 

lo,-

The Dy Director (CE) 
Delhi Development Authority. 
A-Block, l 't floor, 
Vlkas Sadan, INA; 
New Delhi 

Sub: Regarding DDA Tower restaurant, Khelgaon, 
New Delhi 

Sir, 

With reference to letter No.F.25(32l/CENol. VI/DDN1312 
dated 08/05/09. it is to inform you that this department has 
examined the issue and observed that the Sub Clause 3 of clause 
no.72 of BBL - 1967 Is mandatory as well as necessary for 
emergency evacuation point of view. Further as per existing 
building Bye L.pws, single staircase is not sufficient to meet the 
evacuation requirement in case of emergency for high ris~ 
buildings. 

Moreover this is a building approved and constructed by 
DDA and DDA is the. authority to get the BBL implemented/ 
interpreted for all buildings in Delhi. Therefore, DDA may take 
appropriate action decision w.r.t. the requirement of staircase. 

This is for your i nformation and necessary action please . 

Copy to:-

Yours faithfully, 

Chief Fire Officer, 
Delhi Fire Service 

1. The Dy. Secretary (Home), G.NCT of Delhi, su. floor, Delhi 
Sectt. For Information pl. 

·2. Sh.Mahesh Kapoor, Jhankar banquets. Asiad Tower. 
Khelgaon, New Delhi-49 for information pl.u 

10. A careful reading of the three · letters would show that the 

consistent stand of the Delhi Fire Department has been tha~ 

although the DDA has approved the proposal to increase the width 

of the existing staircase upto 4 ft . 6 Inches. as required vide 

clause No. 72 of Building Bye-laws. 1967. but nothing has been 

.·~ 
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mentioned about implementation of sub-clause 3 of Clause 72 of 

BBL, 1967, with regard to number of staircase as mentioned in the 

said building Bye-laws. It has been the consistent objection of 

respondent no.2 that sub-clause 3 of Clause 72 of BBC 1967 

states that two numbers staircase of 4 ft 6 inches each are 
' 

requi red for the said building and the Delhi Fire Service does not 

have any power to relax the rules. Accordingly, DDA was advised 

that a single staircase is not sufficient. The rule relied upon by 

respondent no.2 is reproduced below: 

"72 . Re gulat ions for staircases, internal 
corridors and . passage ways etc. in a p ub lic: 
building : - (1) In a public building no stai rcase, 
internal corridor or passage-way intended for the use 
of the public shall be less than 6 feet wide: provided 
that where not more than two hundred persons are to 
be accommodated in any public · buildino. any 
staircase, internal corridor or passage-way intended 
for the use of the public may be of any width not less 
than 4 feet 6 inches. 

(2) · In a pubfic building every staircase, internal 
corridor or passage-way which is Intended for the use 
of the public and communicates with any portion of 
the bulldin'g intended for the accommodation of more 
than four hundred persons shall be wider than 6 feet 
by 6 inches for every hundred persons over four 
hundred. subject to a maximum· width of 9 feet. 
(3) Notwithstanding anything contained in c lause 
(1) and (2). instead of a single staircase. corridor or 
passage-way of the width prescribed by clause (21 
there may be two staircases. corridors or passage­
ways ·each of a width of 4 feet 6 inches." 

11. Mr.Nazml Wazlr l. learned standing counsel for respondent/GNCTD 

submits that as per sub-clause of Clause 72 (3), two staircases are 

mand~tory. 

12. Counsel for petitioner submits that two stair cases are mandatory 

only in case where a building intends to accommodate more thaf'\ 

400 persons. Mr.Ravi Gupta, on instructions from his cli ent 

submits that petitioner undertakes to file an affidavit in the form 

of undertaking that t he restaurant shall not house at any given 

point of time more than 200 persons. which number shall 1nclude 

WP(C}No. 11984·2009 Pogr9 of 11 
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guests and staff of the petitioner. He also submits that this has 

been the consistent stand of the petitioner and thus petitioner 

would be governed by Clause 72 (1) and not clause 72 (2) or '(3) . 

As per Sub-clause 1 of clause 72 any public build ing no staircase 

Intern~! corridor or passage way is to be not less than 6 ft wide; 

and a~ per the proviso wher~ not more than 200 persons are to be 

accommodated, the internal corridor or passage waY. intended for 

the use of public may be 9f·any width not less than 4 ft. 6 inches . 

Counsel for petitioner submits that petitioner will comply' with this 

requirement . . He 'submits that sub-clause ~ of Clause 72 deais 

with the former portion o,f the regulations 72 (1) and not with the 

proviso thereto: which provides that a staircase should not be less 

than 4ft. 6 inches in width. . 

~have heard counsel for the parties and given my th~ughtful 
consideration to the .matter. The basic facts .are not in dispute 

that the DDA constructed a building at the Asian ·Games Vi llage 

Complex in the year 1982 and at the tower of which a restaurant 

was constructed and was given on lease pursuant to an 

advertisement to M/s.Chatwal Hotels & Restaurants, who operated 

the restaurant between the year 1984 and 1989 as 'Bombay Place 

Tower'. The respond~nt no.2 had gra l)ted permission for running 

of this restaurant. The petitioner had participated in an auction 

and was declared successful and thus tt:le tower was allotted to 

·the petitioner In the year 1997. A lease was executed in favour oT 

t he petitioner on 24.12..1~S9 and as per the terms. petitioner was 

requlr'ed to advance lease mo'ney for 30 years. ·Petitioner has paitt 

more than Rs.2:21 crores to the DDA and also carried out 

renovation, but has not been able to derive the benefit of his 

investments on account of the fact that respondent no.2 had not 

granted a no objection certificate. The Chief Fire Officer, 

respondent no.2· has declined the request of the petitioner made 

=7-3 

.... 

through respondent no.l-DDA, which is evident from the 

communications dated 22 .02 .2008, 24.04.2009 and 26 . 05-42~0LUO~Q------., 

on the ground that Sub clause 2 of Rul~ 72 of BBL. 1967 ,J h'?dlfi'.¥ 
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mandatory has not been complied with. The bone of contention 

between the parties Is the Interpretation of Rule 72 of the Building 

Bye-laws, 1967. Rule 72 of the BBL has been reproduced above. 

14. A ~areful reading of Rule 72(1) would show that in no publ ic 

building·a stair case, internal corridor or passage way intended for 

the use of public shall be less than 6 ft . wide. However, in case 

where not more than 200 people are to be accommodated the 

staircase, internal corridor or passage way may be of a width not 

less than 4 ft. 6 inches. As per the stand taken by the petitionei 

in the present petition. and ·the statement made by counsel in 

court on instructions, petitioner relies on the latter portion of sub 

rule (1} of Rule 72 wherein in case the number of persons to be 

ac:commodated are less than 200, the width of the staircase. 

internal corridor or passage Y{ay Intended for the use may be of 

any width not less than· 4 ft. 6 inches, thus the requirement in the 

case of the petitioner based on the undertaking that the number 

of persons to be accommodated which would include guests ano 

staff would not be more than 200 persons, the width of the sta ir 

case cannot be less than 4 ft. 6 inches. Sub Rule (2} of Rule 72 

deals with a situation where any portion of the building is intended 

for accommodating more than 400 persons in which case as per 

• I 

the Rule the staircase shall be wider than 6 ft. by 6 inches and for • 

every 100 persons over 400 persons, subject to a maximum width 

of 9 ft. A joint reading of Rule 1 and 2 would show that in any 

building where the number of people to be accommodated are 

less than 200 the width of the staircase shall be not less than 4 ft. 

6 inches, however, in case in an building more than 200 peopie 

are .to be accommodated, the staircase shall not be less ti1an 6 ft. 

wide and in case more than 400 people are to be accommodated 

for 100 persons, the staircase shall be wider than 6 ft. by 6 Inches 

for every 100 persons, subject to a maximum width of 9 ft. 

According to sub-rule 3 notwithstanding anythlng contained ir' 
clauses 1 and· 2 Instead of a sin~le stair case. corridor or passage 

way of the width prescribed tty clause 2, there may be two 
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staircases, corridor or passa~e way each of a width of 4 ft. 6 

inches, the respondent no.2 while considering the applica tion of' 

the petitioner forwarded by respondent no.l has rejected the 

same, while relying on this clause and have called upon the 

petitioner to provide two staircases. In my view th is is an 

incorrect interpret~tion of Rule 72 for the reason that the 

petitioner has undertaken to accommodate not more than 200 

persons In the restaurant and therefore, according to sub-Rule (1) . . · 
of Rule 72, the width of the staircase cannot be less than 4. ft 6 

inches, the requirement of providing 2 staircases, is maf"!datory for 

a tiullding where more tha~ ?OO persons are to be accommodated 

· ·cmo in case o'ef~.~e!\ .'.~gb,.:- aoo pe~ple are to be accommodated 

the staircase has to be 6 ft wide and in case of more than 400 

persons for each 100 persons staircase shall be ~ide by 6 ft . and 

6 inches. 
0 • • ·, -4 

15. Accordingly, impugned .c6mmunications dated 22.02 .2008; 

24.04 .. 2009 and 26.05.2009 ·are quashed. It may be clarified that 

as and when _a fresh application is ma~e by the petitioner and 1 or. 

respondent no.l for .grant of no ob)ectio.n, respondent no.2 will 

consider the . .same. in aGCordance with law and if all the conditions 

are met, the NOC shall be granted . 

·16,.<Petitldtr Is df~p~sea _of In above terms. 

M.No.121'n ti.'009._(STAY} 

17. In view of order pass~d in the writ petition. appl ication stands 

disposed of. 

February 09, 2010 
'ssn' 
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To, 
The Director 
Delhi Fire Service 
Connaught Place, 
New Delhi-11 0001 

Sub: Issue of Fire NOC 

Sir, 

Date: 19/10/2015 

. .c ': ~'~'"" 
' '· ~··· · :: ,_ a ' • - ... -., A • 

. j . .., • 

With ·due respect it is request that we have complied all the formalities like fire 

lighting system and other requirements. So you are requested to inspect the 

premises and issue the fire NOC. 

Thanking you, 

For Jhankar Banquets 

{)Lc t-'f-
usHA KAPOOR 

(tRUE COPYJ 
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ANNe"tuR.. E P- J) · 
GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI =/- =I-

HEADQUARTERS DELHI FIRE SERVICE 
Connayght Place. New Delhl-1 10001 

No F 6/DFS/MS/2016/?.---t ~ 'l- Dated r /,I 0 ~ It ~ 
To. 

Sh Mahesh Kapoor 
As iad Tower 
Banquets & Restaurant Complex 
Khel Gaon. New Delhl-49 

SubJeCt Regdr c.l ing rssue of "Fu e Safely C~rtificate·· from fire safety pornt of 
view rn r/o M/s Tower restaurant (A unit of Jhnakar Banquets) at Asiad 
Tower. Khel Gaon, New Delhi 

Th1s has a reference to your letter dated 05.08 2016 on the subject cited 

above In th1s connect1on it IS to 1nform you that the matter was exam1ned and to say 

that the approval of design of staircases does not fall under the purview of this 

department Ycu may therefore approach ODA, the Buidlrng Sanctionrng Authority for 

the approval of same 

Accordrngly the case IS returned for necessary act1on at your end please 

Yours fa ithfully 

~ 
(V1rendra S1ngh) 

Dy Chref F1re Officer 
0\ \ - 23412025 
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13ANQUET & RESTAURANT COMPLEX d C, 
A UNIT OF BAN U J.w.S ___ 0..!--(_ - -, 

-li] :7lsiad:lower A-NNE!"'I\)~'"' 
; ~l t;_SERVICE 

Khel Gaon, New Delhi- 110049. T 0 +IJI - II o~.Q5';~tt~~~~3o t : mf @jhankarhotelsocomo W 0 wwwojhankarhotelsocom 
¢) Gu111, ..J1 NCT Qf Ooilihi 

TheDy. Dir- I (Comrn.) 
HUPW, Commercial Unit 
8th Floor Vikar Minar 
New Delhi. 

-- Conr•~u~•" Pial eo N- O.:Oitll 

2 2 SEP 201i 

... ~ ,, '!')1-,) _, _ ., •• 'lo •• , .. , , •••• •• ••• • • •• • ••• . ... . - - ... 

Date :7J. /oft2016 

Sub: Carrying out modification in the staircase in theAsiad ~ower, atAsiad Village New , 
Delhi. \ 

Sir, 

This is with refrence to your office letter no F.44/SA(Comm.)IHUPW /DDA/0 16/232 dt 10.06.2016 
and dt 31.08.2016 regarding subject cited above. Before proceeding to structual designing it is desir~ 
able to have conceptual approval of Architectural setup of the proposed drawingfromDFS, otherwise 
the entire exercise would be futile. Kindly confirm the same has been obtained from DFS. In case it is 
not there kindly process tfie same at your end. We have already made a request to Dy. Chief Fire 
Officer vide our letter dt 05.08.2016, Copy of which is enclosed for ready reference. 

Tftauks & Regards 

FoZ) ~""7 
Maltesll JC 1.:: ·, 
(partner) 

' . '-- . 
Copy to: 

1. _)Jy Dir. (C£), DDA Vikas Satlan, New De/IIi wilfl a smilar request. 
J/' Dy. Cllief Fire Office r, DFS (IIQ) New De/IIi. In colltinuatiollto our letter dated 05.08.1016 reiterating our ~ 

request to con vey conceptuul approval to tile staircase tlrawi11gs to DDA willl a copy to us at tile earliesL \T 

Thanks & Regards 
For Jlumkar Bm 
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI 
HEADQUARTERS: DELHI FIRE SERVICE 

Conn aught Place: New Delhi-11 0001 

No F 6/0FStMS/2016 / 41'1 ') f""\ I Dated: ."'\ r/ I 
(;I.. ({., U) (_,{, 

To, 

S1r 

The Oy Dir-1 (Comm.), 
HUPW. Commercial Unit. 
8th floor. V1kas Minar. New Delhi 

Suhject: Regarding carrying out modification in the staircase of the M/s Tower 
·.· :: ::. ·.·. ~. · . ,-;:; ,-.~ I to. u-·,~ 0$ .......... nk""r 0 .... "'"'UC1l·· ) "'t ~ <' 'I"'M To\<•l!lrr !o<'"'c' G'!:)nn _..._. -u .. ,, \r\ lll 1 \lllat CAt uc;.c••'"f ·· \;.> u t··,;,...,.~, . . v., ···-· -- , 

New Delhi 

Th1s has a reference to letter dated 22.09.2016 submitted by M/s Jhankar 

Banquets, on the subject cited above. In this connection it is to inform you that the 

matter was examined and observed that the approval of design of staircases does not 

fall under the purv1ew of this department. This has already been intimated to the party 

vide letter of even No. 2192 dated 16.09.2016(copy enclosed) . 

In v•ew of above. the case is forwarded to you for taking necessary action 

being competent authority in the matter. 

Encl : as sta ted 

Copy for kind information to: 

1. The Dy Director. (CE), DDA Vikas Sadan, New Delhi 

u, 
rn , -' 

(Virendra ingh) 
Dy. Chief Rre Officer 

01 1- 23412025 

2 Sh. Mahesh Kapoor, Asiad Tower,Banquets & Restaurant Complex, Khel 
v"" Gaon New Delhi-49 

(TRUE COPY) 
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To, 
The Vice Chairman, 
Delhi Development Authority, 
Vikas Sadan, 
New Delhi - 110023 

Sub: Reouest for Approval of Carrying Out Modification in the existing staircase or 
Approving the External Staircase for Fire Escape in Tower Restaurant, Khelgaon 

Reference: 

S>l 

' ' · ' 11 .f h.rnl...rrhntcls.com 

1) Dy Chief Fire Officer Letter No. F.6/DFS/MS/2016/2192 dated 16.09.2016 (Copy Enclosed) 
2) Our Letter No. NIL dated 22.09.2016 addressed to Dy Dir- I (Comm), HUPW, DDA (Copy Enclosed) 

R/Sir, 
This is to bring to your kind notice that the Tower Restaurant was allotted to us on 30 years 

lease (as Hl) and possession given to us in July 1997 on payment of Rs 2.21 Crore on account of Lease 
Money. We have spent more than Rs 2.50 Crore on renovation, upgradation, installation of Fire Fighting 
Equipments etc since 1997. Still, after almost Two Decades, we could not start the Tower Restaurant in 
want of NOC from Fire Department due to the existing staircase of the Tower Restaurant is of varying 
width ranging from 800 to 1000 mm and tread and riser also not conforming to Building Bye laws 
1967. 

The Screening Committee of DDA vide its item No. 45:2006 had also approved a proposal of 
modification of internal staircase, subject to the cost being completely borne by the licensee, in its 
248th meeting held on 10.05.2006 (Copy Enclosed). 

Fire Department did not agree with this decision and wrongly interpreted the Sub Clause 3 of 
Clause 72 of BBL 1967 and maintained its stand of having two staircases fo:- evacuation purpose. 

The matter was referred to Hon'ble High Court, Delhi under W.P. (C) No. 11984 of 2009 for 
proper interpretdtion of the Clause 72 of BBL 1967. The Hon'ble High Court provide relief to us by 
clarifying the Clause 72 of BBL1967 and passed the order that in instant case there is no requirement of 
Two Staircase as the petitioner has undertaken to accommodate not more than 200 persons in the 
restau rant and one staircase of size not less than 4 Ft 6 Inches is require d as per rules. It was also 
directed by the court that "as and when a fresh application is made by the petitioner (i.e. M/s Jhankat 
Banquets) and /01 f:espondent No. 1 (i.e. DDA) for gront of No ObjectiOn, Respontiem: No. 2 (I.e. DFS} will 
consider the some 111 accordance with law .... " 

Since tlwn i1 number of times, we have submitted copies of det.:. ilecl Archi t~ :tural Drawings fo:­
the propo~ed modrlication of Staircase to Chief Architect, DDA for app1 oval and :o Cll ref Fire Officer, DFS 
for consent A nu.nber of correspondence have been sent to DDA anrf Drs but n0 dC'cision is b ng takP.n 
either by t ~~~ /\: .; 11 ' "Citr r !I wing of DDA or by DFS. 
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I Ii" . .. , , .·r ;, ·. pP r the con!>traints of the pren115~s E-\'t"l' ,dter rnodrlrc at tons of the 2x1sting 
star rca ~e tlh· -.·.:w ra'e could not be extended up to 4Ft 6 IIKh es a ~ roqu irerl by HBL 1967. 

It i~ per liP-en\ to mention here that during a recent meet ing with officia ls of DFS, we have 
gathered that there is no policy of giving NOC on the basis of a SPIRAL STAIRCASE by Delhi Fire Service 
Department. The existing internal staircase is a Spiral one which was built by DDA in 1980s. And if there 
was no policy of DFS to give NOC on the basis of Spiral Staircase, then it should have been brought to 
the notice at quite an early stage of correspondence and also to be brought on record of Hon'ble High 
Court, Delhi under W.P. (C) No. 11984 of 2009. We have also been informed by DFS that'in case we want 
to correspond with DFS, then we should route our correspondence through DDA (being the Lessor) and 
no direct correspondence shall be entertained by DFS from us. 

In case the NOC could not be given by DFS on the basis of Spiral Staircase/existing modified 
staircase, we are ready to provide an external staircase for Fire Escape purpose. Given the permission, 
we undertake to provide the external staircase conforming to the norms of DFS completely at our own 
cost. 

~ This is our humble submission that to resolve this lo'ng pending issue and to enable us tc dP.rive 
the benefit of our crores of rupees investment, a joint meeting may be convened which may include 
senior officials of DFS, Architectural Wing DDA, Engineering Wing DDA, Land Disposal Department DDA 
and us. 

You are requested to kindly look into the matter and resolve this long pending issue with your 
personal intervention. 

Copy for information & necessary action to :­
l.Pr.Commissioner(LD), DDA.v 
2.Chief Architect, DDA. 
3.Director(Delhi Fire Service), Delhi. 

Yours sincerely, 
/ 

{(Mr;U~orl 
M/s Jhankar Banquets 
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Minutes of the Meeting held on 14.07.2017 

A meeting was held on 14.07.2017 at 3.00 pm under the Chairmanship of 

Pr.Commr(LD&H) in his chamber for resolving the long pending issue in respect of 

DDA's Tower Restaurant presently licensed to M/s Jhankar Banquet at Khel Gaon, 

New Delhi. The following Officers attended the meeting:-

1. Shri J.P. Agrawal, Pr.Commissioner(LD&H) In Chair 

2. Shri J.K. Behl, Ex.Engineer, SED-11,DDA. 

3. Shri Sumit Kumar, Architects, DDA. 

4. Shri Parveen K. Dhamija, Dy. Director(Bidg.), DDA. 

5. Shri Ashok Ghodeshwar, ACA-I(SZ), DDA. 

6. Shri Khush Dalbir, Dy.Director{CL), DDA. 

7. Shri R.S. Meena, Dy.Director(CE), DDA. 

8. Shri Mahesh Kapoor, (M.D.) Tower Restaurant/ Jhankar Banquet. 

2. During the meeting, PC (LD) was briefed about the proceedings of the last 

meeting held on 02.03.2017, wherein it was decided that the Lessee should not only 

provide the external staircase rather create super structure of the external staircase 

which looks like identical twin towers so as to maintain and enhance the aesthetic 

beauty of the property. It was also deliberated in the above said meeting that in case 

a twin tower has to be constructed, the cost involved in the entire project may be 

borne by M/s Jhankar Banquets on terms and conditions which may be decided at 

later stage. The representatives of M/s Jhankar Banquets were advised to submit a 

detailed proposal in this respect along with the drawings and the financial 

implications & requisite clearances, etc within 15 days which will be examined by the 

Competent Authority and a decision will be arrived at in a time bound manner. 

3. It was briefed to the Chair that M/s Jhankar Banquets vide their letter dated 

10.04.2017 have stated that they are ready to execute the project at their own cost. 

But construction of an additional tower adjacent to the existing one involves huge 

investment. In case, they have to invest, they need sufficient time to retrieve their 

capital investment. To substantiate this MD of M/s Jhankar Banquets stated that they 

have invested more than Rs 2 crore in 1996 to get the leasehold rights of this 

property, which was built by DDA. It was presumed at that time that this Built-up 

property would be built as per norms to run the tower restaurant. He further stated 

that they have invested more that Rs 2 crore, in addition to the premium paid to 

DDA, on the maintenance of the building and for setting up the structure for Tower 

Restaurant but could not start the Tower Restaurant till date due to faults in the 

staircase constructed by DDA. 

lrvPED coPY I 

- - ----
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4. The Architects engaged by M/ s Jhankar Banquet showed the detailed drawings 

of proposed Twin-Identical-Towers which may come up if approved by Delhi Fire 

Service Department (DFS) and the DDA. They informed that the second tower will 
have Staircase conforming to the norms of Delhi Fire Service Department and Two 

Lifts. The external facade of both the towers shall be engaged with the structure 

made of Steel having greenery oozing out the entire structure. The same was 

appreciated by all the participants and the Chair. 

5. The aspect of additional FAR was also discussed. The Additional Chief 

Architect-! (SZ) and the Dy. Dir. (Bldg), C&l, DDA informed that there may not be any 

addit ional FAR involved in the construction of second identical Tower as it is purely 

for the Fire Escape Purpose. 

6. PC(LD) raised the following issues:-

1. Who will construct the tower, Lessee or DDA? 

II. Who will provide funding for the same, Lessee or DDA? 

7. With respect to Point No. (i) & (ii) above, it was informed by the MD of M/s 

Jhankar Banquets that they are ready to fund the entire project and ready to execute 

the project at t heir own, provided they are given extension of lease time which has 

already lapsed due to want of NOC from DFS which resulted in non-operation of the 

Tower Restau rant since 1997 despite regularly paying all the Ground Rent and other 

relevant dues or if given the Freehold Rights of the Property after completion of 

codal formalities in this regard. It was desired that this issue will be decided 

subsequently with approval of Finance & Law Departments, and if required by 

· seeking approval of the Authority of the DDA. 

8. Regarding the process, it was further informed that at the first stage, the 

concurrence from Delhi Fire Service Department will be required . After getting 

concurrence from DFS, the case will be examined by Architectural Wing, DDA with 

the respect to Control Norms of that area and the matter will be put up in Screening 

Committee for necessary change in Layout Pan of the property. Then, the 
Administrative Approval and Financial Approval will be sought from the Competent 

Authority based on t he facts and circumstances of the case. 

9. All the participants and PC(LD&H) agreed in-principle fo r taking the project 

forward and directed al_l concerned to take up further course of action as mentioned 
in above paragraphs. 

10. The meeting ended with thanks to the chair and all the participa nts. 
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I~~~ \'k,· ( 'hainnan 

Dl'lhi De' '-·lopmcnt A uthorily. 
\ . ik:lS~~d :ITl 

~l'" D.:lh i 

~uhjcct: Request for facilitating functioning of Tower Rcstaurnnt nt Asian Game~ 
\'illagc Complex, New Delhi 

Sir. 

It is to introduce ourselves as lvVs Jhankar Banquets, the Lessee of Tower Restaurant near 
Asian Games Village. At the time of Asian Games in 1982. a water ~ank containing a 
R.t:slaur::m; on top of it was constructed and is kno.vn as Tower Restaurant. 

I . Afta the commencing of Asian Games, it was leased to a BombJ)' Palace to run a 
restaurant.They functioned up to theyear 1989. After they vacated it, DDA decided lO 
give it on Lease along with surrounding open area, for using as Social and Marriage 
Functions. It was advertised thrice in 1993, I 995 and in 1996. , We were the highest 
bidderin 1996 and were declared Sllccessful. The possession of the To\\'er Reslaur:lot 
was thus handed over to us on 191

h July, 1997 afler completing al l formnlities and 
taking all due pnyments.The Lease was executed later. accordingly. 

2. After laking the Possession we tried to put it to use but found that due to excessi\'e 
leakage of water from the tank. l·oth the lifts installed were damaged and were grossly 
out of order. We requested DDA repeatedly to repair the leakage but nothing much 
\\'aS done. Therefore we took shelter of Bonb'lr lligh Courrof Ddhi ;u;t! ,·iu~ 
Order no. CW 4776/1000 & CM 7390/2000, the direction by the honb 'k High ( \,urt 
"'"s g i\'Cil and then the repair work was undertaken by DDA with the hdp of hi 
Doard and was completed in April , 200 I. 

3. Alicr the r~pair of lcnkngc work the \\'e ret1ovated the Tower. instalkd n~\\ Iitts, 
COIJ~Iructcd undergro und w~1 t er lank and lll~Rk nil oth~r provision of all t'lre tighting 
l'Qtllpln<:nrs as pt:r rhc reqturemcnts of Delhi Fire s~rvice lDFS). spenditw. crores of 
':u/:~e.s and .!!ten :1pplicd. for :tppr0\·:11 lor seeking the n:quircd permissio~s i.e. Fire 
~[i/etr ere._ I o our ~ur:pnsc, the Fire Dcpartntent rcj e~:t~tl our n.:quc·~ t and said th:lt 
S//ll'l' ti!L· 1 0\\'L.'J' 13UJIUlllg has Ulll! staircase ll r \\ idth or only 0. 70m \0 \.OOm \\ idth. 
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DDA's TOWERING BUSINESS OPPORTUNITY 

Tenders for disposal of Tower Restaurant at Asian Games Village Complex, New Delhi on 30 years lease-cum-license basis. 

PRESTIGIOUS lOCATION 

Ideally located in the heart of South Delhi having close proximity to elite residential colonies of Panchsheel, Greater 

Kailash, Gulmohar Park, South Extension and Hauz Khas, and the prestigious sports complex at Siri Fort. 

SALIENT FEATURES 6 The Tower Restaurant will be disposed of alongwith green areas incurring 

1 Height of the Tower with 3 f loors -53 mtrs 13491.16 sq mtrs around the restaurant. 

2 First Floor area - 155.75 sq.mtrs 7 Space measuring 1450 sq. mtrs approximately for soft car parking. 

3 Second Floor area (Restaurant) - 89.48 sq.mtrs TINDER FORMS 

4 Third Floor Area (Viewing Gallery) -147.04 sq.mtrs 1 APPLICATION TINDER FORM: The application/tender form 

5 Viewing Gallery Height - 48 mtrs. alongwith terms and conditions of allotment by the tender 

TERMS & CONDITIONS and the form of lease deed can be purchased on payment 

DDA will allow use of 13491.16 sq.mtrs land around and in Front of the Tower Restaurant of Rs 500/- in cash from the Form Sale Counter, DDA, Vikas Sa dan 

for Marriages, Parties etc on annual license fee as may be fixed by DDA. Temporary tents I.N .A, New Delhi between the hours of 11.00 AM to 1.00 PM and 

etc, for parties, marriages etc shall be permissible. No permanent structure shall be from 2.00PM to 3.30 PM everyday except Saturday, Sunday and 

allowed. Temporary construction maximum to the extent of 10% of the Tower Restaurant Public holidays with effect from 22.10.1995. 

plot area of 1673 sq .mtrs for catering shall be permissible. The structures shall be in the 2 Last Date of Receipt of Tender 20.11.1996 upto 2.30 PM. 

form of wooden steal skalton with the covering of water proof shamianas, Garden umbrellas 3 Date of opening of Tender on 20.11.1996 at 3.00 PM. 

shall be allowed to be put in the green area. 

lTYPED COPf} 
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1 All expenditure is re!>pect of electricity and water connection etc. will be borne by the 4 The reserve price and annual licence fee payble to DDA shall be given 

Lessee. 

2 The maintenance of lifts provided in the Tower Restaurant including expenditure of 

capital nature will be the responsibility of the lessee. 

In the tender form alongwith terms and conditions. 

5 Bank Draft to be enclosed with the tender form. The earnest money 

Equal to 25% of the tender amount/ premium shall be deposited 

3 DDA/MCD and its authorised agency will have the right to enter overhead tank pumping alongwith the tender form by way of Bank Draft/ pay order in favor of 

Station as and when required. 

4 The Tower Restaurant would be disposed of through lender on lease hold basis for a 

Period of 30 years. 

5 The tenderer would have to provide his own electric Sub-station. However in order to 

DDA payble only at Vikas Sadan, I.N.A, New Delhi Branch of Central 

Bank of India and each tender shall be in sealed cover superscribed 

Tender for t he purchase of Tower Restaurant. The application I tender 

form, terms and conditions of allotment as contained in the format of 

enable functioning of the restaurant he would be provided with electricity & water from the lease deed shall also be signed by the tenderer. 

Existing E.S.S. for a period not exceeding one year on payment basis. 

LTYPEo cop!] 

For Further details Contact: 
B.l.MAKHIJA 

DY. Director ( Commerical Estate) 

2"d floor Block A Vikas Sadan, (Near I.N.A M arket) 

New Delhi 110023 Phone 24624044 
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DDA's TOWER BUSINESS OPPORTUNITY 

Tenders for dt~posal of Tower Reslauranl al As1an Gamu; Vil lage Complelt 
New Delhi on 30 years lease-cum-license basis 

Prestigious location 

( 

Ideally located m the heart of South De1t11 having close proxlmtly to cltle res tdenttal cotoni r.: s <Jf f ';Jnr.•uJ tJI r;rr; _. ,, .. 
Kailash, Gulmohar Pari<, south Extenston and Hauz Khas, and the o·es' tg ous spo'ls crJ....,PI"' :-~t 'itn 1 '"' 

Salient Features 

1 
2. 
3 
4 
5 

Hetghl of the Tower with 3 floors 
First Floor area 
Second Floor Area (Reslaurant} 
Third Floor Area (Viewing Gallery) 
Viewing Gallery height 

Terms and Conditions: 

53 mtrs 
155 75 sq. mlrs 
88.48 sq. mlrs 
147 04 sq. mtrs 
48 mlfs 

DDA will allow use of 13491.16 sq. mtrs land around and lnfront of the Tower Restaurant fo· Marriages, PartieS 
P.tc on annual ltcense fee as may be fixed by DDA. 

Temoorary tents elc, for Parties. Marriages etc. shall be permissible; No permanent structt.res snail be al owed 
Temporary construclron maximum to the extend of 10% of the Tower Restaurant plot area of 1673 Sfl r 'rs b r 
catenng shall be permissible. The structures shall be in the form of wooden steel skallon w lh the co•te• ng of 
water proof shamianas, Garden umbrella shall be allowed to be put up in the green area 

All expenditure in respect of electncity and water connection etc will be t:orne by th~ lessee 
2 The maintenance of lifts provided in the Tower Restaurant indudtng expenditure or capital natJr~ \ .. tl be the 

responsibility of the lessee. 
3 DDNMCD ;;~nd its authorised agency will have the right to ent!r overhead tank pump119 s:<~Uon as and wren 

required. 
4. The Tower Restaurant would be disposed of through tender on lease h:>ld bas•s fo r a pcnoo o f 30 >ears 
5. The tenderer would have to provide his own Electnc Sub station. However in order to enable fu 'l•.' : r •fit:; 'J' 

the restaurant he would be provided with electricity and water from existing E S S for a :;eriod net cxct.t.!d ng 
one year of payment basis. 

6 The Tower Restaurant will be deposited of alongw1th green <Jreas measvnng \~4~ 1 16 sc •'Ws arcunc the 
restaurant. • 

7 Space measuring 1450 sq. mtrs approximately lor soft car park•ng._ 

Tender Terms 
1 Application Tender Form : The application/tender form alongwilh terms and cond hon cl atlotmcr- t by tc1der 

and the terms of lease deed can be purchased on payment of Rs. 500/- in cash from t~e Forms Sale 
Counter. DDA. Vikas Sadan. INA. NeVI Delhi between the hours of 11 :OOAm to 0 1:00 Pm and f·om 02 oo P~J 
to 03:30P.M everyday except Saturday, Sunday and Public holidays wdl effect from 22/ 1 'J/1995 

2 Last Date of Receipt of Tender: 20/11 /1996 upto 02·30 PM. 

2 Date of Opening of Tender : 20/11/1996 at 03:00 P.M 
<: The: . ... price and annual license fee payable to DDA shall be given tn the tender torm a•ong·m:h thP. term,; 

and conditions. 

5. Bank Draft to be enclosed wtth the Tender From : The earnest money equal to 25% o f the rendc·;,i 1,--, , 11 1 
premium shall be deposited atongwil h lhe tender from by way or Bank Drafi/Pny Q·jcr •n f~ ··'t • , 
payable only at Vikas Sadan, INA , New Delhi Branch of Central Bank of India and each te11oc• . , ,. ,1 

sealed cover superscribed Tender or the purchase or Tower Restaurant The <~pcl•c~t•on t rend,•, ,,,, .. 
terms and conditions of allotment as contained In \ho format the tease deed shall also be s•\lrw. t ., til t' 

tenderer. 

For further details contact : 
B L. Makhija 
Dy Dire~or (Commercial Estate) 
lind floor, Block A, Vtkea Sadon (Ncor INA Mwkul) 
New Dolhi - 110023, Phono 11024044 
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DDA"s TOWER BUSINESS OPPORTUNITY 

Tenders for disposal of Tower Restaurant at Asians Games Village Complex 

New Delhi on 30 years lease-cum-license basis 

Prestigious Location 

Ideally located in the heart of South Delhi having close proximity to elite residential colonies 

of Panchsheel, Greater kailash, Gulmohar Park, South Extension and Hauz: Khas, and the 
prestigious sports complex at Siri Fort. 

Salient Features 

1 Height of the Tower with 3 floors - 53 mtrs 

2 First Floor area - 155.75 sq.mtrs 

3 Second Floor area (Restaurant) - 88.48 sq.mtrs 

4 Third Floor Area (Viewing Gallery) - 147.04 sq.mtrs 

5 Viewing Gallery Height 

Terms and Conditions: 

-48 mtrs. 

DDA will allow use of 13491.16 sq.mtrs land around and in Front of the Tower Restaurant 

for Marriages, Parties etc on Annual license fee as may be fixed by DDA. 

Temporary tents etc, for parties, marriages etc shall be Permissible. No permanent 

structures shall be allowed. Temporary construction maximum to the extent of 10% of the 

Tower Restaurant plot area of 1673 sq .mtrs for catering shall be permissible. The structures 
shall be in the form of wooden stee l skalton with the covering of water proof shamianas, 
Garden umbrella shall be allowed to be put in the green area. 

1 All expenditure is respect of electricity and water connection etc. will be borne by 

the lessee. 
2 The maintenance ·of lifts provided in the Tower Restaurant including expenditure of 

capital nature will be the responsibility of the lessee. 
3 DDA/MCD and its authorised agency will have the right to enter overhead tank 

pumping Station as and when required. 
4 The Tower Restaurant would be disposed of through tender on lease hold basis for a 

Period of 30 years. 
5 The tenderer would have to provide his own electricity Sub station. However in order 

to Enable functioning of the restaurant he would be provided with electricity & water 

from existing E.S.S. for a period not exceeding one year of payment basis. 
6 The Tower Restaurant will be deposited of alongwith green areas measuring 

13491.16 sq mtrs around the restaurant. 
7 Space measuring 1450 sq. mtrs approximately for soft car parking. 

(TYPED COPY I 
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TINDER TERMS: 

1 APPLICATION TINDER FORM: The application/tender alongwith terms and conditions of 

allotment by tender and the te rms of lease deed can be purchased on payment of Rs 500/­

in cash form the Forms Sale Counter, DDA, Vikas Sadan I.N.A, New Delhi between the hours 
of 11.00 AM to 1.00 PM and from 2.00PM to 3.30 PM everyday except Saturday, Sunday and 
Public holidays with effect from 22.10.1996. 

2 Last Date of Receipt of Tender 20.11.1996 upto 2.30 PM. 

3 Date of opening of Tender on 20.11.1996 at 3.00 PM. 

4 The reserve price and annual licence fee payble to DDA shall be given in the tender form 
alongwith terms and conditions. 

5 Bank Draft to be enclosed with the tender form. The earnest money Equal to 25% of the 

tender amount/ premium shall be deposited alongwith the tender form by way of Bank 

Draft/ pay order in favor of DDA payble only at Vikas Sadan, I.N.A, New Delhi Branch of 

Central Bank of India and each tender shall be in sealed cover superscribed Tender for 

the purchase of Tower Restaurant. The application I tender form, terms and conditions 
of allotment as contained in the format of the lease deed shall also be signed by the 
tenderer. 

For Further Details Contact: 

B.l.MAKHIJA 

DY. Director ( Commerical Estate) 

2nd floor Block A Vikas Sadan, (Near I.N.A Market) 

New Delhi 110023 Phone 24624844 
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Haryana Power Purchase Centre vs Sasan Power ltd on 6 April, 2023 

Haryana Power Purchase Centre vs Sasan Power Ltd on 6 April, 
2023 

Author: K. M. Joseph 

Bench: B.V. Nagarathna, K.M. Joseph 

'REPORTABLE' 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO. 11826 OF 2618 

HARYANA POWER PURCHASE CENTRE Appellant(s) 

VERSUS 

SASAN POWER LTD & ORS. Respondent(s) 

WITH 

CIVIL APPEAL NO. 11927 OF 2618 

CIVIL APPEAL NO. 12196 OF 2618 

CIVIL APPEAL NO. 1670 OF 2019 

CIVIL APPEAL NO. 12232 OF 2618 

CIVIL APPEAL NO. 1742 OF 2619 

J U 0 G M E N T 

K. M. JOSEPH, J. 

(1) The six appeals with which we are concerned have been filed under Section 125 of the Electricity 
Act, 2003 (hereinafter referred to as 'Act' for ClVIL APPEAL NO. n826 OF 2018 etc. brevity). The 
appeals are directed against the order passed by the Appellate Tribunal for Electricity (hereinafter 
referred to as 'Tribunal' for brevity) in an appeal carried by the first respondent under Section 111 of 
the Act. (2) The appeal before the Tribunal, in turn, was lodged against the order passed by the 

Indian Kanoon • hltp://lndiankanoon.org/doc/48431768/ 
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Haryana Power Purchase Centre vs Sasan Power Lid on 6 April, 2023 

Central Electricity Regulatory Commission (hereinafter referred to as 'Commission' for brevity). The 
Commission passed the order purporting to be one under Section 79(b) inter alia of the Act in a 
petition filed by the first respondent. FACTS (3) It was decided to set up an Ultra Mega Power 
Project. Towards this end, the Power Finance Corporation Limited of India was to be the nodal 
agency. It incorporated a Special Purpose Vehicle, which is the first respondent. The idea was to set 
up the Ultra Mega Power Project which would be operated by the successful bidder selected through 
CIVIL APPEAL NO. 11826 OF 2018 etc. an international competitive bidding. The power generated 
by the successful bidder was to be supplied through procurers (the appellants before us), who can be 
described also as the distribution licensees under the Act. The appellants were to supply the power 
so procured finally to the consumers. 

(4) Since what was contemplated was seeking shelter under Section 63 of the Act, we must refer to 
the guidelines which have been issued by the Central Government purporting to act under Section 
63. Guidelines were issued on 19.01.2005. We deem it appropriate to set out the following 
guidelines: 

"2.1 These guidelines are being issued under the provisions of Section 63 of the 
Electricity Act, 2003 for procurement of electricity by distribution licensees 
(Procurer) for: 

(a) long-term procurement of electricity for a period of 7 years and above; 

(b) Medium term procurement for a period of up to 7 years but exceeding 1 year. 

2.2 The guidelines shall apply for procurement of base-load and seasonal power requirements 
through competitive bidding, through the following mechanisms: 

i. Where the location, technology, or fuel is not specified by the procurer (Case 1); 

CIVIL APPEAL NO. 11826 OF 2018 etc. ii. For hydro-power projects, load center 
projects or other location specific projects with specific fuel allocation such as captive 
mines available, which the procurer intends to set up under tariff based bidding 

· process (Case 2)." (5) The guidelines are binding on the procurers. 

Guideline 3.2 which is related to preparation for the invitation of bids would assume relevance. It 
reads as follows: 

"3.2 For long-term procurement from hydro electric projects or for projects for which 
pre-identified sites are to be utilized (Case 

2), the following activities should be completed by the procurer or authorized 
representative of the procurer, before commencing the bid process: 

- Site identification and land acquisition t•equired for the project 

Indian Kanoon • hl1p://lndlankanoon.org/doc/48431768/ 2 
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Haryana Power Purchase Centre vs Sasan Power Ltd on 6 April, 2023 

- Environmental clearance 

-Fuel linkage, if required (may also be asked from bidder) 

-Water linkage 

- Requisite Hydrological, geological, meteorological and seismological data necessary 
for preparation of Detailed Project Report (DPR), where applicable. 

The bidder shall be free to verify geological data through his own sources, as the 
geological risk would lie with the project developer. 

The project site s~all be transferred to the successful bidder at a declared price. 

CIVIL APPEAL NO. 11826 OF 2018 etc. Provided that for the projects from which 
more than one distribution licensees located in different States intend to procure 
power and if the preparations for such projects are being facilitated by the Central 
Government, the activities referred to above shall be initiated before the bidding 
process and should be completed before signing the power purchase agreement with 
the selected bidder. 

(6) Under the guidelines, tariff structure is contemplated which consists of capacity 
charges and energy charges which are dealt with in detail. It also deals with bidding 
process. The bidding process itself is divided into two stages, viz., a determination of 
the qualification by a pre-

qualification system and thereafter submission and consideration of essentially what consists of the 
financial bid. There is a guideline which deals with arbitration and it was contained in guideline 
5·17: 

"5.17 The procurer will establish an Amicable Dispute Resolution (ADR) mechanism 
in accordance with the provisions of the Indian Arbitration and Conciliation Act, 
1996. The ADR shall be mandatory and time-bound to minimize disputes regarding 
the bid process and the documentation thereof. 

If the ADR fails to resolve the dispute, the same will be subject to jurisdiction of the 
appropriate Regulatory Commission under the CIVIL APPEAL NO. 11826 OF 2018 

etc. provisions of the Electricity Act 2003." (7) It is, accordingly, purporting to act in 
terms of the guidelineS that a Request for Qualification (for short RFQ) came to be 
issued on 31.03.2006. 

Reliance Power Limited was one of the bidders which was pre-qualified in terms of the RFQ. On 
18.08.2006, there was a change notified in the guidelines. It brought about the following changes in 
the guidelines 5.17 besides guideline No. 4·7· The unamended and the amended guidelines 4·7 and 

Indian Kanoon • hllp:/llndlankanoon.org/doc/48431768/ 3 
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5.17 read as follows: 

S. CBG as on 19.01.2005 CBG as amended on 18.08.2006 No. 

1. 4·7 Any change in tax on 4·7 Any change in law impacting generation or sale of 
electricity cost or revenue from the business as a result of any change in Law of 
selling electricity to the with respect to that applicable procurer with respect to the 
law on the date of bid submission applicable on the date which is 7 shall be adjusted 
separately. days before the last date of RFP bid [Pg. 345,CC-I] submission shall be 
adjusted separately. In case of any dispute regarding the impact of any change in law, 
the decision of the Appropriate Commission shall apply. 

· 2. Arbitration Arbitration 5.17 The procurer will establish 5.17 Where any dispute 
arises an Amicable Dispute Resolution claiming any change in or (ADR) mechanism 
in regarding determination of the accordance with the provisions tariff or any tariff 
related matters, CIVIL APPEAL NO. 11826 OF 2018 etc. of the Indian Arbitration and 
or which partly or wholly could Conciliation Act, 1996. The result in change in tariff, 
such ADR shall be mandatory and dispute shall be adjudicated by the time-bound to 
minimize Appropriate Commission. 

disputes regarding the bid All other disputes shall be resolved process and the documentation by 
arbitration under the Indian thereof. Arbitration and Conciliation Act, 1996. 

(8) On 21.08.2006, a Request for Proposal, for short RFP, came to be issued. We deem it 
appropriate to refer to the following provisions of the RFP. 

"4. While this RFP has been prepared in good faith, neither the Procurers, Authorised 
Representative and Power Finance Corporation Limited (PFC) nor their directors or employees or 
advisors/consultants make any representation or warranty, express or implied, or accept any 
responsibility or liability, whatsoever, in respect of any statements or omissions herein, or the 
accuracy, completeness or reliability of information contained herein, and shall incur no liability 
under any law, statute, rules or regualations as to the accuracy, reliability or completeness of this 
RFP, even if any loss or damage is caused to the Bidder by any act or omission on their part. 

1.3 The objective of the bidding process is to select a SuccessfulBidder for development of the 
Project as per the terms of the RFP. The Project will have a Contracted Capactiy of minimum of 
3500 MW and maximum of 3800 MW in accordance witht he terms of the PP A. The Selected Bidder 
shall purchase the entire shareholding of the Authorised Representative CIVIL APPEAL NO. 11826 
OF 2018 etc. from PFC and its nominees in accordance with Share Purchase Agreement and cause 
the Seller to enter into the RFP Project Documents. The Selected Bidder shall be responsible for 
ensuring that the Seller undertakes development, finance, ownership, design, engineering 
procurement, construction, commissioning, operation and maintenance of the Project as per the 
terms of the RFP Project Documents. The Selected Bidder shall also ensure: 

Indian Kanoon- http:l/indlankanoon.org/doc/48431768/ 4 

246



, 
Haryana Power Purchase Centre vs Sasan Power Ud on 6 April, 2023 

(i) All equipment and auxiliaries shall be suitable for continuous operation in the 
frequency range of 47.5 to 51.5 Hz (-5% to +3% of rated frequency of 50.0 Hz). 

(ii)The plant shall be capable of delivering contracted capacity continously at 47·5 Hz 

grid frequency. 

1.4 The Procurers through the Authorised Representative, have initiated development of the Project 
at Sasan, District Sidhi, Madhya Pradesh and shall complete the following tasks in this regard by 

such time as specified hereunder: 

iv. Allocation of main Captive Coal Mine(s) and providing geological report (GR) for 
the same: at least ninety (90) days prior to Bid Deadline. Allocation of other Captive 
Coal Mine(s) and available information regarding quality and quantity of coal (GR 
related information) would be made available at least thirty (30) days prior to Bid 
Deadline. The Seller shall pay the final cost of geological reports (Grs). The Indicative 
Cost of geological reports (Grs), would be made avai1able at least thirty (30) days 
prior to bid Deadline; 

CIVIL APPEAL NO. 11826 OF 2018 etc. v. Tying up water linkage for the Project 
requirement along with approval of Central Water Commission, at least thirty (30) 

days prior to Bid Deadline; 

Water intake study report and Project Report including geo-technical study, 
topographical survey, area drainage study, socio-economic study and EIA study 
(rapid) would be made available at least ninety (90) days prior to Bid Deadline; 

vi. issue of certificate by Ministry of Power, Government of India extending the 
benefits to power generation projects under Mega Power Policy upto the Scheduled 
COD of the Power Station by Government of India at least thrity (30) days prior to 
Bid Deadline; 

It may be noted that noe of the Procurers, Authorised Representative and PfC, nor 
their directors, employees or advisors/consultants make any representation or 
warranty, express.or implied, or accept any responsibility or liability, whatsoever, in 
respect of any statements or omissions made in the water intake study report and 
Project Report, or· the accuracy, completeness or reliablility of information contained 
therein, and shal incur no liability under any law, statute, rules or regualtions as to 
the accuracy, reliability or completeness of such water intake study report and Project 
Report, even if any loss or damage is caused to the Selected Bidder by any act or 
omission on their part. The Ministry of Power and the State Government of Madhya 
Pradesh have expressed their support to the Seller, on best endeavour basis, in 
enabling the Seller to develop the Project. 

CML APPEAL NO. 11826 OF 2018 etc. 
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2.7.2.1 The Bidder shall make independent enquiry and satisfy itself with respect to all the required 
information, inputs, conditions and cirumstances and factors that may have any effect on his Bid. In 
assessing the Bid, it is deemed that the Bidder has inspected and examined the site conditions and 
its surroundings, examined the laws and regulations in force in India, the transportation facilities 
available in India, the grid conditions, the conditions of roads, bridges, ports, etc. For unloading 
and/ or transporting heavy pieces of material and has based its design, equipment size and fixed its 
price taking into account all such relevant conditions and also the risks, contingencies and other 
circumstances which mayh influence or affect the supply of power. 2.7.2.2 In their own interest, the 
Bidders are requested to familiarize themselves with the Electricity Act, 2003, the Income Tax Act 
1961, the Companies Act, 1956, the Customs Act, the Foreign Exchange Management Act, IEGC, the 
regulations framed by regulatory commissions and all other related acts, laws, rules and regulations 
prevalent in India. The procuers shall not entertain any request for clarifications from the Bidders 
regarding the same. Non-awareness of these laws or such information shall not be a reason for the 
Bidder to request for extension of the Bid Deadline. The Bidder undertakes and agrees that before 
submission of its Bid all such factors, as generally brought out above, have been fully investigated 
and considered while submitting the Bid. 

ANNEXURE 5 SITE DETAILS ALONG WITH SITE MAP The Site is located near Sasan village in 
Singrauli Tehsil in District Sidhi of Madhya CML APPEAL NO. 11826 OF 2018 etc. Pradesh. The 
nearest Railway Station is Shakti Nagar (18km) and nearest Airport is Varanasi (250 km). The site is 
situated at 23°58'30"N latitude and 82°37'03"E longtitue. About 3500 acres of land has been 
identified for the project covering villages of Sidhikala, Harhawa, Tiara, Jhanjitola and Sidhikhud. 
Out of this, about 2000 acres of land has been identified for main plant, about uoo acres for ash 
disposal/dyke and 400 acres for colony. 

Water source for the project is Govind Ballabh Pant Sagar (Riband Reservoir), which is about 6-7 
km from the main plant site. Water will be brought to site by suitable pumping arrangement and 
pipelines. Coal blocks (mines) in Singrauli area with reserves of about 700-800 million tons will be 
allocated as Captive Coal Blocks (mines) for this Project. The Project will require the development of 
a coalmine with production of 18-20 million tons per annum (MTPA) Vicinity map of Site is 
enclosed. 

Further details are provided in the Project Report." 

(9) We may, at this juncture, notice also that the Special Purpose Vehicle which was put in place for 
carrying out the activities also, commissioned a study by WAPCOS (a public sector body of the 
Central Government). It was tasked with the project to CIVIL APPEAL NO. 11826 OF 2018 etc. 
ascertain about the availability of water inter alia. Water is an indispensable factor for the successful 
running of the power plant which was contemplated. WAPCOS made available its report on 
03.08.2006. 

(10) Reliance Power Limited applied pursuant to the RFP. Though, initially, its bid was not the 
lowest, but on account of the fact that the lowest bidder was found to be not eligible, Reliance Power 
Limited emerged as the lowest bidder. In keeping with the conditions, Reliance Power Limited 
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acquired 100 per cent share holding of the first respondent and it was favoured with the Letter of 
Intent on 01.08.2007. It entered into a Power Purchase Agreement (hereinafter referred to as 'PPA') 
on 07.08.2007. In the second week of December, 2007, it would appear that the first respondent 
which now stood transformed as a fully owned company of the successful bidder Reliance Power 
Limited, commissioned a new Study by WAPCOS. WAPCOS submitted its report on 04.04.2008. 

We must at this juncture notice that '21.07.2007' has been CML APPEAL NO. 11826 OF 2018 etc. 
determined as the cut off date, the relevance of which will be unfolded in the later part of the 
judgment. 

(n) The PPA contemplated two phases. The first phase was the construction of the power plant. The 
second was the operation of the power plant. The PPA was to be enforced for a period of 25 years. 
Therefore, we can safely characterise it as a long terhl agreement to purchase power. Since this was 
a case of competitive bidding, leading to the finding out of the lowest bidder, but faced with the 
regime under Section 63 of the Act which stood attracted, after the PPA was entered into, a petition 
was moved before the Commission for adopting the rates as contemplated in the PPA. By order 
dated 17.10.2007, the Commission after considering the relevant matters, adopted the rates in 
accordance with the PPA. It is , thereafter, that the present petition was moved by the first 
respondent on 19.02.2013. It is relevant at this stage to set out certain portions of the petition. The 
petition has been filed under Section 79 of the Act read with the CML APPEAL NO. 11826 OF 2018 

etc. statutory framework governing procurement of power through competitive bidding and articles 
13 and 17 ofthe PPA between the parties for compensation due to change in law 'during the 
construction period'. After setting out the facts which we do not consider relevant to advert to, the 
following is noticed. 

"s. It is submitted that the following Changes in Law have occurred during the Construction Period 
of the Project which have caused the Capital Cost of the Project to increase substantially: 

a) Increase in Declared price of Land for the Project which includes the land for the 
Power Station, the Moher, Moher-Amlohri Extension and Chhatrasal captive coal 
blocks; 

b) Increase in cost of implementation of the Resettlement and Rehabilitation Plan 
("R&R Plan") for the Moher, Moher-Amlohri Extension and Chhatrasal captive coal 
blocks; 

c) Increase in cost of Geological Reports for the Moher, Moher-Amlohri Extension 
and Chhatrasal captive coal blocks; 

d) Increase in cost of compensatory afforestation for the Moher, Moher-Arnlohri 
Extension and Chhatrasal captive coal blocks; 

e) Increase in cost of Water Intake system due to an incorrect assessment of 
conditions in the original report supplied to the bidders at the RFP stage; 
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f) Levy of excise duty on cement and steel used in the Project; and 

g) Levy of Customs Duty on mining equipment CIVIL APPEAL NO. 11826 OF 2018 
. etc. imported for the Project." (12) Since, in this case, we are concerned only with two 

aspects, namely claims under clause( e) and clause(g) we deem it appropriate only to 
refer to the pleadings of the first respondent in regard to the same. 

Increase in cost of Water Intake System "65. As per Clause 1.4(v) of RFP for Sasan UMPP, the 
Procurers through the Authorized Representative had to provide water intake study report. 
WAPCOS (a premier Government of India agency) was appointed to conduct the water intake study. 
WAPCOS, as the expert agency identified the water intake pump house location and the pipeline 
route from the intake pump house to the power plant in its Report. This report was made available 
to all the bidders before bid submission so that the bidders could factor in the cost of the water 
intake system in preparation of their financial bid i.e., the tariff at which power would be supplied to 
the Procurers. The total estimated cost for the construction of water intake system for the location 
and route indicated in the report by W APCOS was estimated to be approximately Rs.92 Crores. The 
WAPCOS Report along with the estimated cost are annexed herewith and marked as Annexure P- 24 
(Colly)." "66. After RPower acquired the Petitioner, WAPCOS was appointed to confirm the CML 
APPEAL NO. 11826 OF 2018 etc. technical feasibility as part of detailed engineering exercise. 
During this process, it was discovered that the water intake location as finalized by W APCOS before 
the bidding was not an appropriate location and does not ensure reliable supply of water to the 
power plant. It was also found that the water intake at the original location indicated by W APCOS in 
the pre-bid report would have resulted in shutdown of power plant for a considerable period during 
the lean season." "67. Thereafter, WAPCOS conducted detailed bathymetric studies and 
recommended a new location for water intake, which was 23 km from the power plant as against 
12.5 km initially indicated at the time of bidding (original location). It was highlighted that new 
location would ensure reliable water supply to the power plant. Due to increase in distance, 
submergence area along the route and construction time, there bas been considerable increase in 
the cost of the water intake system as detailed below. The report of W APCOS recommending the 
revised location is annexed herewith and marked as Annexure p-25." "68. The cost for the 
construction of water system for the new location is Rs. 244 Cr. Out of the aforesaid amount, a sum 
of Rs.185 Crores has already been incurred and balance of Rs. 59Crores is to be spent. The estimated 
increase in cost of the water intake system due to the change in location of the water intake system is 
Rs.152 Crores. Since this increase is directly attributable to the error in the WAPCOS report 
provided to the bidders at the pre- bid stage, the Petitioner is required to be compensated for the 
same. The cost break up CIVIL APPEAL NO. 11826 OF 2018 etc. for the new/appropriate location 
which will ensure reliable water supply is annexed herewith and marked as Annexure P-26." "75. It 
is submitted that the UMPP Policy envisages domestic coal based UMPPs as integrated projects 
where the power station and the captive coal mines are treated as an integrated unit. This is also 
recognized in the PPA as well as other project documents like the RFQ and the RFP." "76. As per 
Notification 21 of 2002-Customs dated 01.03.2002 issued by the Ministry of Finance, Government 
of India, the customs duty on goods required for setting up mega power projects has been 
prescribed as nil meaning thereby that no customs duty will be levied on goods imported for setting 
up a mega power project. A copy of Notification 21 of 2002-Customs is annexed herewith and 
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marked as Annexure P-32." "77. Sasan UMPP was accorded in-principle mega power project status 

as per Ministry of Power's letter no. F.No. 12j18j2oo6-P&P dated 20.10.2006. The final certificate 
was issued on 21.09.20oj." "78. Sasan UMPP is an integrated power project with captive coal mines 
viz. Moher, Moher Amlohri Extension and Chhatrasal Coal Blocks. The captive coal mines allocated 
for Sasan UMPP form an integral and essential part of the Project and any equipment imported in 
relation to the captive coal mines would therefore be treated as goods imported for setting up the 

Project." CML APPEAL NO. 11826 OF 2018 etc. "79. The Petitioner was required to import mining 

equipment for setting up the captive coal mines from which coal will be sourced for the Project since 

the required mining equipments were not available in India." "80. On 05.05.2011, the Petitioner 

applied to the Energy Department, Government of Madhya Pradesh for recommendation letter to 
import mining equipments for Sasan UMPP under nil custom duty as is applicable for the other 
equipment such as power plants of the Project. This application was premised on Notification 21 of 
2002-Customs. However, vide an Office Memorandum dated 17.06.2011, the Ministry of Power has 
intimated that the exemption for customs duty for UMPPs is given only with respect to power 
equipment, which was forwarded to Petitioner by Government of Madhya Pradesh on 20.06.2011. 
Copies ofletters dated 05.05.2011 and 17.06.2011 are annexed herewith and marked as Annexure 
P-33(Colly)" "81. Based on Ministry of Power's Office Memorandum's, the Energy Department, 
Government of Madhya Pradesh declined to issue the recommendation letter which was required by 
the Petitioner to claim nil customs duty. In view of the refusal by Energy Department, Government 
of Madhya Pradesh and in the interest of the Project and power consumers, Petitioner had to seek 

recommendation letter from Energy Department, Government of Madhya Pradesh to import mining 

equipments at project import rate of 20.94%, which is now reduced to CML APPEAL NO. 11826 OF 

2018 etc. 16.85% with effect from 17.03.2012." "82. The decision of the Ministry of Power detailed in 
its office memorandum dated 17.06.2011 and refusal by Energy Department, Goverment of Madhya 
Pradesh to provide recommendation letter to import mining equipments for Sasan UMPP under nil 
custom duty amounts to a Change in Law under Article 13.1 of the PPA and Petitioner is entitled to 
be compensated for the same." "83. The total amount of customs duty paid by the Petitioner on 
mining equipments imported for Sasan UMPP is Rs. 361.47 Crores till date. The total custom duty 
for mining equipments is estimated to be about Rs. 531 Crores. The details of the custom duty paid 
on mining equipments and estimated to be paid in future are annexed herewith in Annexure P-34 
(Colly)." "84. It is submitted that the Petitioner has already surpassed the indicative costs provided 
by the Procurers and in certain instances as indicated hereinabove, the Petitioner will be required to 
pay the increased Capital Cost in the future. In this regard, the Petitioner is claiming the follm.ving 
reliefs: 

(a) In relation to the Changes in Law where the additional Capital Cost has already 

been incurred, this Hon'ble Commission may direct the Procurers to compensate the 
Petitioner for such increase in Capital Cost; and 

(b) In relation to the Changes in Law for CIVIL APPEAL NO. 11826 OF 2018 etc. 
which the liability is yet to be incurred, the Petitioner is seeking a declaration from 
this Hon'ble Commission that the increased expenditure amounts to Change in Law. 

The actual payment will be claimed as and when it falls due . ., "89. From the above 

discussions and facts, it is clear that:-
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(a) One of the objectives of the National Electricity Policy and the Tariff Policy is to 
secure commercial viability of electricity sector while ensuring fair pricing and 
quality of supply. 

(b) Power procurement under Section 63 of the Act is governed by the statutory 
framework comprising (i) Section 63 of the Act, (ii) Government of India's Guidelines 
and (iii) standard documents being RFP and PPA. 

(c) In terms of Section 63 of the Act the successful bid must be selected consistent 
with the guiding principles under Section 61 of the Act meaning thereby that while 
adoption of tariff under Section 63 of the Act, the principles as laid down under 
Section 61 need to be complied. 

(d) Power procurement pursuant to the statutory framework constitutes a statutory 
contract in terms of the pre-approved and finalized PPA governed by provisions of 
the Act as well as the Guidelines. 

(e) The PPA envisages the adjustment of CIVIL APPEAL NO. 11826 OF 2018 etc. 
tariff by this Hon'ble Commission to restore/restitute the party adversely affected 
(the Petitioner in the present case)." "90. It is also pertinent to note that under 
Section 79(1)(b) of the Act, this Hon'ble Commission has been given the power to 
regulate the tariff of generating companies like the Petitioner which have a composite 
scheme for generation and sale of electricity in more than one state." "91. The present 
Petition has been filed for compensation on account of Changes in Law which have 
impacted the Capital Cost of the Project as well as for compensation for costs 
incurred in excess of the indicative costs provided by the Procurers, which were the 
basis for formulation of the financial b id of Rpower.n "92. The Petitioner had 
approached the Procurers for an amicable resolution. 

However, all efforts made by the Petitioner to seek an amicable resolution to the unforeseen and 
undeserved commercial implication with the Procurers have proved fruitless. In this backdrop, it 
has become imperative and necessary for the Petitioner to invoke jurisdiction of this Hon 'ble 
Commission to issue appropriate orders as prayed for in the Petition." "93. It is submitted that the 
present Petition has been filed invoking:-

(a) Section 79(1)b) of the Act under which CIVIL APPEAL NO. 11826 OF 2018 etc. 
this Hon 'ble Commission has the power to regulate the tariff of the Petitioner. 

(b) Section 79(1)(f) of the Act which gives this Hon'ble Commission the power to 
adjudicate upon disputes involving the Petitioner. 

(c) Regulations 82, 92 and 113 of the Central Electricity Regulatory Commission 
(Conduct of Business) Regulations, 1999. 
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(d) Article 13 of the PPA read with Article 17 and Paragraph 5.17 of the Competitive 
Bidding Guidelines in terms of which this Hon'ble Commission has the power to 
adjudicate upon any dispute that arises claiming any change in or regarding 
determination of the tariff or any tariff related matters, O( which partly or wholly 
could result in change in tariff." "104. As detailed in Paragraphs 75-83 above, 
Notification 21 of 2002-Customs issued by the Ministry of Finance, Government of 
India granted 100% exemption from Customs duty to goods required for setting up 
mega power projects. The Petitioner was required to import equipment for operation 
of the coal mine which is an integral part of the Project." "105. It is submitted that as 
per the said Notification, any entity which intended to claim the customs duty 
exemption was required to apply to the Sponsoring Authority for an exemption 
certificate. This was essential to claim the customs duty CIVIL APPEAL NO. 11826 
OF 2018 etc. exemption. In this regard, the Petitioner wrote to the Government of 
Madhya Pradesh to recommend the Petitioner's case to the Commissioner of 
Customs on 5·5.2011 for nil custom duty on mining equipments." "106. It is 
submitted that vide an Office Memorandum dated 17.06.2011, the Ministry of Power 
intimated Government of Madhya Pradesh that the exemption for customs duty for 
UMPPs is given only with respect to power equipment. The total amount of customs 
duty paid by the Petitioner on mining equipme~ts imported for Sasan UMPP is 
Rs.361.47 Crores till date. Total custom duty for mining equipments is estimated to 
be about Rs. 531 Crores." "107. It is submitted that the decision of the Ministry of 
Power amounts to a Change in Law under Article 13.1 of the PPA and the Petitioner is 
entitled to be compensated for the same. It is further submitted that the Petitioner 
not being allowed to import mining equipment under nil customs duty as is granted 
for the other equipment such as power plants of the Project qualifies as Change in 
Law under Article 13.1 of the PP A." "108. It is submitted that as per RFP for Sasan 
UMPP, the Procurers had to provide water intake study report. This study was 
conducted by WAPCOS and the report was made available to all the bidders before 
bid submission . The cost of the wat er intake system as per the report was 
approximately Rs.92 Crores. This estimation was factored CML APPEAL NO. 11826 
OF 2018 etc. into the bid at the time of submission of the financial bid." "109. It is 
submitted that after Rpower acquired the Petitioner, WAPCOS was tasked with 
confirming the technical feasibility during the detailed engineering exercise. 

During this process, it was discovered that the water intake location as intimated in the pre-bid 
report was not appropriate. After, conducting another detailed study, WAPCOS determined that a 
new location would be suitable. The new location is 23 km from the power plant as against 12.5 krn 
initially indicated at the t ime of bidding (original location)." "no. It is submitted that due to the 
increase in distance, submergence area along the route and construction time there has been 
considerable increase in cost of the water intake system. The cost for the construction of water 
system for the new location is Rs. 244 Cr. The estimated increase in cost of the water intake system 
due to the change in location of the water intake system is Rs.152 Crores." "111. It is submitted that 
the increase in cost of the water intake system is on account of the errors in the report provided by 
the Procurers and therefore, the Procurers are obligated for compensating the Petitioner for the 
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difference in cost. It is further submitted that since the water pipeline corridor is part of the Power 
Station Land and the water intake pipeline CIVIL APPEAL NO. 11826 OF 2018 etc. is an integral 
part of the Power Station, any change in the indicative cost of the water intake system wil1 be 
covered under Change in Law." "120. Section 79 of the Act, inter alia, empowers the Hon 'ble 
Commission to:-

(a) Regulate the tariff of generating companies other than those owned or controlled 
by the Central Government if such generating companies entered into or otherwise 
have a composite scheme for generation and sale of electricity in more than one 
State; and 

(b) To adjudicate upon the disputes involving the distribution companies or 
transmission licensees with regard to the matters connected with regulation of tariff 
of generating companies." "128. It is submitted that the present case involves a 
situation where the compensatory mechanism under the PPA for compensation for 
Change in Law has failed. It does not meet the objective of restoring an affected party 
to the same economic condition as if the change in law had not occurred. Therefore, 
this is a fit case for this Hon'ble Commission to exercise its powers under Section 79 
and devise a mechanism to uphold the objective and purpose of Article 13 - to 
provide economic restitution." "129. It is further submitted that PPA envisages a 
scenario where this Hon'ble CIVIL APPEAL NO. 11826 OF 2018 etc. Commission can 
interfere with the issues relating to the claim made by a party for any change and/or 
determination of the tariff or any matter relating to the tariff or claims made by any 
party which partly or wholly related to any change in the tariff or determination of 
any such claim which can result in change in the tariff. In this context, Articles 13 and 
17 are noteworthy. 

While Article 13 ofthe.PPA envisages tariff adjustment in the event of"Change in Law", Article 17 of 
the PPA provides for dispute resolution, by the Hon'ble Commission in case of claim made by any 
party for any change in or determination of tariff or any matter related to tariff or claims made by 
any party, which partly or wholly relate to any change in the tariff or determination of any of such 
claims· could result in change in tariff." "142. The Petitioner therefore most humbly and respectfully 
prays that this Hon'ble Commission be pleased to adjudicate upon the present Petition to:-

(a) Declare that the items set out in Paragraph 5 above as Change in Law during 
Construction Period and/or changes which has led to an increase in the Capital Cost 
of the Project; 

(b) Restitute the Petitioner to the same economic condition as if the said Changes in 
Law had not occurred and devise a mechanism by which the Petitioner is 
compensated for the aggregate financial impact and increase CIVIL APPEAL NO. 
11826 OF 2018 etc. in capital cost of account of the Changes in Law, the details of 
which are set out in Paragraph 113 above; and 
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(c) Pass any such other and further reliefs as this Hon'ble Commission deems just 
and proper in the nature and circumstances of the present case." ( 13) After exchange 
of pleadings, the Commission passed the order dated 04.02.2015. Since we are in 
these appeals to be detained only by two aspects, we notice the following findings: 

"30. The petitioner has submitted that as per Clause 1.4(V) of RFP for Sasan UMPP, 
the Procurers through the Authorized Representative had to provide water intake 
study report. WAPCOS (a premier Government of India agency) was appointed to 
conduct the water intake study. WAPCOS, as the expert agency identified the water 
intake pump house location and the pipeline route from the intake pump house to the 
power plant in its Report. This report was made available to all the bidders before bid 
submission so that the bidders could factor in the cost of the water intake system in 
preparation of th~ir financial bid i.e. the tariff at which power would be supplied to 
the Procurers. The total estimated cost for the construction of water intake system for 
the location and route indicated in the report by WAPCOS was estimated to be 
approximately 92 Crore. 

CMLAPPEAL NO. 11826 OF 2018 etc. After RPower acquired the project, WAPCOS 
was appointed to confirm the technical feasibility as part of detailed engineering 
exercise. During this process, it was discovered that the water intake location as 
finalized by WAPCOS before the bidding was not an appropriate location and does 
not ensure reliable supply of water to the power plant. It was also found that the 
water intake at the original location indicated by WAPCOS in the pre-bid report 
would have resulted in shutdown of power plant for a considerable period during the 
lean season. Thereafter, WAPCOS conducted detailed bathymetric studies and 
recommended a new location for water intake, which was 23 km from the power 
plant as against 12.5 km initially indicated at the time of bidding (original location). 
It was highlighted that new location would ensure reliable water supply to the power 
plant. Due to increase in distance, submergence area along the route and 
construction time, there has been considerable increase in cost of the water intake 
system as per following details (Annexure P-26 of the petition) and as per the earlier 
report ofWAPCOS:-

s. 
No . 

1 
2 
3 

Cost Item 

Cost of Pump House 
Cost of Bridge 
Suppty of 
line 
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CIVIL APPEAL NO. ll826 OF 2018 etc. 4 Laying of pipe 16.70 57.971ine 5 
Mechanical10.20 20.32 6 Electrical3.50 4.02 7 Dredging for Pump 25.13 House 8 
Total 92.40 244.32 

31. MPPMCL has submitted that it is an expense incurred by the petitioner but is not 
covered under "Change in Law" under Article 13.1.1 of the PPA. However, it is 
concluded that the cost has been incurred by the petitioner and exceeds the estimates 
given by the procurer's authorized representative prior to bid submission. HPCC has 
submitted that.the price and other details given in the bidding document were by way 
of information and it was for the bidders to conduct independent enquiry and verify 
the information and details. There is no misrepresentation by the procurers or by the 

·Bid Process Coordinators at the time of bidding in relation to water intake for the 
project . In view of the specific disclaimer and the requirement to conduct 
independent enquiry, the petitioner was required to make appropriate enquiries into 
the matter before bidding and the bidders were not entitled to proceed only on the 
basis indicative information given by the Bid Process Coordinator. 

32. We have considered the submission of the petitioner and respondent. As against 
the indicative cost of 92-40 crore, the cost for the construction of water system for 
the new CIVIL APPEAL NO. 11826 OF 2018 etc. locatipn is 244 crore out of the 
aforesaid amount, a sum of 185 crore has already been incurred and balance of 59 
crore is to be spent. The estimated increase in cost of the water intake system due to 
the change in location of the water intake system is 152 crore. The petitioner bas 
submitted that since this increase is directly attributable to the error in the W APCOS 
report provided to the bidders at the pre-bid stage, the petitioner is required to be 
compensated for the same. 

33· In our view, the claim is not covered under any of the provisions of Article 13.1.1 
of the PPA. The petitioner being aware that the cost of water intake system being 
indicative in nature and being not covered under the "Change in Law" under Article 
13 should have informed itself fully with the actual site conditions before preparing 
the bid and accordingly factored the possible estimates of water intake system while 
quoting the bid instead of relying on the indicative cost. In this connection, para 
2.7.2.1 of the RfP document provides as under: 

"2.7.2.1 The Bidder shall make 
independent enquiry and satisfy 
itself with respect to att the 
required information, inputs, 
conditions and circumstances and 

factors that may have any effect on his Bid. In assessing the Bid, it is deemed that the 
Bidder has inspected and examined the site conditions of roads, bridges, ports etc. for 
CIVIL APPEAL NO. 11826 OF 2018 etc. unloading and/or transporting heavy pieces 
of material and has based its design, equipment size and fixed its price tak-ing into 
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account all such relevant conditions and also the risks, contingencies and other 
circumstances which may influence or affect supply of power." Further para 4 of the 
RfP document provides that the pricing and other details given in the bidding 
documents are by way of information only and it was for the bidders to conduct 
independent enquiry and verify the details and information. Para 4 are extracted as 
under: 

"4. While the RFP has been prepared in good faith, neither the Procurers, Authorised 
Representative and Power Finance Corporation (PFC) nor their directors or 
employees or advisors/consultants make any representation or warranty, express or 
implied, or accept any responsibility or liability, whatsoever, in respect of any 
statements or omission herein, or the accuracy, completeness or reliability of 
information contained herein, and shall incur no liability under any law, statute, 
rules or regulations as to the accuracy, reliability or completeness of this RFP, even if 
any loss or damage is caused to the Bidder by any act or omission on their part." 
CIVIL APPEAL NO. 11826 OF 2018 etc. Therefore, it is the responsibility of the 
petitioner to verify the suitability of the location of water intake and ensure reliable 
water supply for the power plant and workout the relevant approximate cost of water 
intake system independently and factor in the estimates in the bid so that a realistic 
cost is reflected in the bid. The petitioner having failed to do so, the increase in cost 
on account of this head is not admissible." (14) As far as the question relating to 
imposition of customs duty on mining equipment is concerned, the same is dealt with 
in paragraphs 40 and 41. 

I o2. 

"40. We have considered the submission of the petitioner and respondents. The Notification 
N0.49/2006 provides as under: 

Notification No. 49/2oo6-Customs In exercise of the powers conferred by sub­
section (1) of Section 25 of the Customs Act, 1962 (52 of 1962), the Central 
Government, on being satisfied that it is necessary in the public interest so to do, 
hereby makes the following further amendments in the notification of the 
Government of India in the Ministry of Finance (Department of Revenue) No. 
21/2002- Customs, dated the 1st March, 2002, which was published in the Gazette of 
India, Extraordinary vide number G.S.R. u8(E), dated the 1st March, 2002, namely:-

CIVIL APPEAL NO. 11826 OF 2018 etc. In the said notification,-

(I) in the Table, against S.No.400, for the entry in column (3), the following entry 
shall be substituted, namely:-

"Goods required for setting up of any Mega Power Project, so certified by a·n officer 
not below the rank of a Joint Secretary to the Government of India in the Ministry of 
Power, that is to say-
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(a) an inter-state thermal power plant of a capacity of700MW or more, located in the 
States of Jammu and Kashmir, Sikkim, Arunachal Pradesh, Assam, Meghalaya, 
Manipur, Mizoram, Nagaland and Tripura; or 

(b) an inter-state thermal power plant of a capacity of 10ooMW or more, located in 
States other than those specified in clause (a) above; 

(c) an inter-state hydel power plant of a capacity of 350MW or more, located in the States of Jammu 
and Kashmir, Sikkim, Arunachal Pradesh,. Assam, Meghalaya, Manipur, Mizoram, Nagaland and 
Tripura; or 

(d) an inter-state hydel power plant of a capacity of sooMW or more, located in States other than 
those specified in clause (c) above"; 

CML APPEAL NO. 11826 OF 2018 etc. (II) in the Annexure, in Condition No. 86, for sub-clauses 
(ii) and 

(iii) of clause (a), the following shall be substituted, namely:-

"(ii) the power purchasing State undertakes, in principle, to privatize distribution in 
all cities, in that State, each of which has a population of more than one million, 
within a period to be fixed by the Ministry of Power.". 

[F.No.354/104/2003-TRU] It is noticed that the revised policy guidelines issued by 
Government of India, Ministry of Power vide its letter No. A- n8j2003-IPC dated 
2.8.2006 has stated that an inter-State thermal power plant of a capacity of 1000 
MW or more is eligible for grant of mega power status. It further states as under: 

"Zero Customs Duty: In terms of the notification of the Government oflndia in the 
Ministry of Finance (Department of Revenue) No. 21/2002- Customs dated 1.3.2002 
read together with No. 49/2006-Customs dated 26.5.2006, the import of capital 
equipment would be free of customs duty for these projects." 

41. It is to be considered whether under the notification as stated above, mining 
equipments were exempted from customs duty. 

General Exemption No.122 under the Customs CML APPEAL NO. 11826 OF 2018 etc. Notification 
No.21j2002 as amended from time to time contains the list of items which are exempted from 
customs duty. It is observed that Notification 21 of 2002-Customs clearly demarcates the power 
projects and mining projects separately. It is seen that at Ser No.399 of the list, coal mining projects 
are liable to pay customs duty. Ser No. 400 only exempts the mega power project from payment of 
customs duty and there is no mention that it includes captive power plants. Therefore, it cannot be 

Indian Kanoon - http:/flndlankanoon.org/doc/48431768/ 16 

258



lo~ 

Haryana Power Purchase Centre vs Sasan Power Ltd on 6 April, 2023 

said that as on the cut-off date, there was exemption on mining equipment and the petitioner had 
taken into consideration such exemption while quoting the bids. Nothing has been produced in the 
petition which could indicate that any such impression was given by the procurers or their 
representative prior to bidding. In view of the foregoing discussion, the submission of the petitioner 
that the decision of the Ministry of Power detailed in its office memorandum dated 17.06.2011 and 
refusal by Energy Department, Government of Madhya Pradesh to provide recommendation letter 
to import mining equipments for Sasan UMPP under nil custom duty amounts to a "Change in Law" 
under Article 13.1 of the PPA and the petitioner is entitled to be compensated for the same is not 
acceptable and hence no compensation would be available in this regard." THE APPEAL BEFORE 
THE TRIBUNAL (15) This led to the appeal being filed by the first respondent under Section 111 of 
the Act. It is CIVIL APPEAL NO. 11826 OF 2018 etc. apposite that we set out the exact case which 
has been set up by the first respondent before the Tribunal. 

I 

"9.5 The Report identified the water intake pump house location and pipeline route from the intake 
pump house to the power plant in its report. This report was made available to all the bidders before 
bid submission so that the bidders could factor in the cost of water intake system in preparation of 
their financial bids i.e., the tariff at which power be supplied to the Procurers. The total cost for the 
construction of water intake system for the location lind route of indicated in the report by W APCOS 
was estimated to be Rs.92 Crores. The water intake system is an integral part of the Project without 
with it is not possible to set up and operate the Project. The WAPCOS report along with estimated 
cost are annexed herewith and marked as Annexure A-14. g.6 After RPower was declared the 
successful bidder and the Appellant Company was transferred to RPower, WAPCOS was re­
appointed to confirm the technical feasibil ity as part of the detailed engineering exercise. During 
this process, it emerged that the water intake location as finalized by WAPCOS vide its earlier report 
prepared for PFC/ Procurers and made available to all bidders prior to bid submission was not an 
appropriate location and does not ensure reliable supply of water to the power plant. It also emerged 
that the water intake at the original location indicated by WAPCOS in the pre-bid report would have 
resulted in shutdown of the power plant for a considerable period in a year CIVIL APPEAL NO. 
11826 OF 2018 etc. during the lean season. Therefore, WAPCOS recommended a new location for 
water intake, which was 23 km from the power plant as against the 12.5 kms initially indicated at the 
time of bidding (original location). It was highlighted that the new location would ensure reliable 
water supply to the power plant. Due to increase in the distance, submergence area along the route 
and construction time, there has been considerable increase in the cost of water intake system due 
to change in location as detailed below. The report ofWAPCOS recommending the revised location 
is annexed herewith and marked as Annexure A-15. 9.7 It is submitted that due to the change in 
location, cost for water intake system has increased on following counts: 

(a) While the route length itself increased to 23 kms, the increase in piping length 
increased from 24 km (2 Pipe Lines each of 12 Kms) to 59·5 km (2 Pipe Lines each of 
8 km & 3 Pipes each of 14.5 km) 

(b) Increased cost due to deeper Pump House. 

(c) Additional dredging for creation of intake channel for the offshore pump house. 
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(d) Additional cost due to HT transmission line. 

There has been considerable increase of approximately Rs.176 Crores in cost of the water intake 
system, which now is estimated to be approximately Rs.268 Crores. The cost break-up for the new 
location for the water intake system is annexed herewith and marked as Annexure A-16. 

9.8 It is submitted that the increase in cost of the water intake system is on account of the errors in 
the report provided CIVIL APPEAL NO. 11826 OF 2018 etc. by the Procurers and therefore, the 
Procurers are required to compensate the Appellant for the difference in cost. 9.9 It is further 
submitted that since the water pipeline corridor is part of the Land for the Power Station and the 
water intake pipeline is an integral part of the Power Station, any change in the indicative cost of the 
water intake system is covered under Change in Law in terms of Article 13 of the PPA since it 
amounts to change in cost of land of the Project. In fact, the Ld. General Commission has noted in 
the impugned Order that the estimate for Declared Price of Land for the Power Station includes the 
Water Intake System. The operative part of the Impugned Order is reproduced below: 

"19. Change in the declared price of land is covered under "Change in Law". The 
procurers have also agreed that this item of expenditure is admissible under "Change 
in Law". The declared price ofland for the Power Station was stated to be 190.677 
crore. This has been verified from the communication dated 23.10.2006 from the 
representative of the procurers to the bidders. This included the power plant area, the 
fuel transport system land, the water pipeline corridor and the ash pipeline corridor." 
9.11 It is submitted that pre· bid site visit and project reports were prepared and made 
available by Authorized Representative (Power Finance Corporation) to all bidders. 

The disclaimer, if at aU applicable, will only apply to such instances where the bidders were able to 
identify any issues or liability with reasonable diligence. Based on the information and material 
provided, there was no indication that the water CIVIL APPEAL NO. 11826 OF 2018 etc. intake 
system proposed in the W APCOS Report was unfeasible. Therefore, the disclaimer does not absolve 
the Procurers of their liability to compensate the Appellant for the increase in cost. It is submitted 
that due to the error in WAPCOS's report, the Appellant is faced with an additional burden ofRs.176 
Crore which has adversely impacted the project economics. It is submitted that the disclaimers 
contained in Para 2.7.2.1 and Para 4 of the RFQ ought not to be considered absolute in nature so as 
to prevent loading of costs which are incurred by the Appellant as a direct result of omission or error 
on part of the Procurers in providing information during the pre-bid stage. This approach is 
counter-intuitive to ensuring that the Appellants Project is able to supply cheap and affordable 
power to over 42 million consumers in the Procurer States. It is further submitted that the 
disclaimers cannot act as an absolute bar to the liability of the Procurers. Any duty to independently 
verify inputs, information factors etc. require only a reasonable duty of care. The grave technical 
deficiencies and huge differences between actual cost and estimates provided to the bidders defeat 
the fundamental objective of providing information to the bidders especially when the nature of 
expense in this case was of buying a report from a Government Company which had carried out a 
detailed study. The Appellant had no other option but to rely on the information provided by the 
authorjzed representative of the Procurers. Therefore, Ld. Commission's reliance on the disclaimers 

Indian Kanoon • http:/lindlankanoon.org/doc/48431768/ 18 

260



I o& 

Haryana Power Purchase Centre vs Sasan Power Ltd on 6 April, 2023 

contained in the bid documents to reject the claim of the Appellant is not sustainable." (16) In 
regard to the complaint about the notification issued by the Joint Secretary in the CIVIL APPEAL 
NO. 11826 OF 2018 etc .. Ministry of Power having brought about a change in law, we find the 

fo1lowing complaint, inter alia: 

"9.20. It is submitted that as per Notification 21 of 2022- Customs dated 01.03.2002 

issued by the Ministry of Finance, Government of India, the customs duty on goods 
required for setting up mega projects has been prescribed as nil meaning thereby that 
no customs duty will be levied on goods imported for setting up a mega power 
project. Notification 21j2022- Customs which provides as under: 

" S. Chapter or Description of Goods Standard Additional Condition No. Heading or 
Rate Duty Rate No. sub-heading (1) (2) (3) (4) (5) (6) 98.01 Goods required for 
setting up any Mega Power Project specified in List 42 if such Mega Power is (a) An 

inter-

state thermal power plant of 1000 MW or more (b) an inter-state hydel power plant of a capacity of 
soo MW or more As certified by an officer not below the rank of joint secretary to the Government 
of India in the Ministry of Power. 

9.22 It is submitted that captive Coal Blocks being an integral part of the Project, the mining 
equipment would be covered under this provision as well. It is submitted that RFP clearly stated 
that Procurers through the Appellant (which was a wholly-owned subsidiary of PFC at that time) 
will procure a certificate from the Ministry of Power that the benefits of the Mega Power Policy 
would CIVIL APPEAL NO. 11826 OF 2018 etc. be extended to the Project till scheduled Commercial 
Operations Date of the Power Station. As per definition, Project includes captive mine and hence, it 
was Procurer's obligation to provide for the exemption to the coal mining equipment. 

9.24 It may also noted that:-

Xxxxxxxxx 

(b) PPA defines Project as power plant along with captive coal mines. 

9-35 It is submitted that the Appellant has set up an ultra-mega power project which comprises of 
captive coal mines. It is not separately indulging in mining activities. Moreover, the coal from the 
Project is being used only for the Project. The entire capital cost of the power project includes the 
cost of the coal mines. This is also evident from Article 13 of the PPA where increase in cost of land 
and R&R expenditure for the coal mines is included as change in law. 

Therefore, the finding that the captive coal mines are a separate activity and will fall under Serial 
No. 399 is incorrect and ought to be set aside. 
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FINDINGS OF THE TRIBUNAL (17) As far as the complaint about the increased costs on account of 
change in water intake system, the following is the finding of the Tribunal 

"12.4 After due consideration of the rival contentions of both the parties, what emerges is that after 
being declared as the CML APPEAL NO. 11826 OF 2018 etc. successful bidder, the SPL with a view 
to affirm the technical suitability of the preliminary report of theW APCOS on Water Intake System, 
re-engaged the same agency for finalization of the said report. It is not in dispute that the 
Consultant, WAPCOS reviewed its earlier report and carne to a conclusion that the earlier location of 
Water Intake was not at proper place and would result in non- availability of water for the plant 
during lean period. It is relevant to note that based on the recommendations of W APCOS, SPL 
decided to go ahead for selection of new location as recommended and got carried out the requisite 
design and engineering of the entire Water Intake System which resulted into longer piping system, 
increased submergence area along the route, additional construction period etc .. On account of 
these factors, the cost of Water Intake System went up by over Rs.176 crores. The learned counsel 
appearing for the Appellant pointed out that the judgment of this Tribunal in Nabha Power case is 
not applicable to the present case since no cost relating to seismic zone data was provided to Nabha 
whereas in the instant case, costs were provided to the bidders. The Appellant has further reiterated 
that para 2.7.2.1 and para 4 of RFP which were relied upon by the Respondent procurers cannot be 
taken as obsolute in nature so as to absolve procurers of their responsibility for providing grossly 
incorrect information ~eading to substantial increase in cost of Water Intake System. 

12.5 After thoughtful consideration of the submissions made by the learned counsel for CIVIL 
APPEAL NO. 11826 OF 2018 etc. the Appellant and the Respondents and the findings of the Central 
Commission, we find that while the responsibility of carrying out due diligence before bidding and 
verifying the correctness of information provided in the bid documents rested with the bidders, at 
the same time, Respondent procurers cannot justify providing grossly erroneous report on Water 
Intake System taking shelter under the disclaimer in the bid document. As a matter of fact, the water 
availability for a thermal power station of this magnitude on regular, reliable and uninterrupted 
basis is essential and is a vital input for successful operation of the plant. It is noticed that the report 
ofWAPCOS supplied to bidders at the time of bidding was deficient in ensuring adequate water 
supplies throughout the year uninterrupted and if the same woul~ have been taken for construction 
and implementation, the same could have resulted into huge loss. to the Respondent procurers being 
deprived of power supply for some period of the year due to less/ non-availability of water during 
the lean period. It is not in dispute that Sasan UMPP is supplying power to the Respondent procurer 
at one of the most competitive tariff in the country. It is noted from the contentions of the 
Respondent procurers that such an issue has not been dealt with either in the PPA or in the 
competitive bidding guidelines issued by Ministry of Power under Section 63 of the Act, however, in 
view of the criticality of such situation, we opine that the matter needs afresh re-look for suitable 
redressal. While the Central Commission has correctly concluded that it does not qualify as change 
in law under CMLAPPEAL NO. 11826 OF 2018 etc. Articles 13.1.1 of the PPA, it, however, needs to 
be addressed on the basis of settled principles oflaw and equity also, in the light of the Hon 'ble 
Supreme Court findings in its judgment at Para 19 in Energy Watchdog vs. CERC dated 11.04.2017. 
Thus, we are of the considered view that this issue involving substantial additional expenditure 
basically arising out of erroneous report of the consultants needs to be re-examined afresh by the 
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Central Commission. Hence, this issue is answered in favour of the Appellant." (18) In regard to the 
complaint relating to the O.M. dated 17.06.2011 forming change in law, we note the following 
findings: 

"14.5 We have considered the submissions of the learned counsel for the Appellant 
and learned counsel for the Respondents along with the consideration of the Central 
Commission on this issue pertaining to the claims of the Appellant regarding 
compensation on account of additional payment towards custom duty on mining 
equipment. After careful consideration and critical evaluation of the same, the key 
question arises for consideration, whether the equipment required for captive coal 
mines allocated to UMPP should be considered at par with the equipment required 
for setting up the power plants as far as exemption from the custom duty is 
concerned. The contention of the Appellant that the captive coal mines allocated to 
Sasan UMPP are integral & essential part of the project as a whole and CIVIL 
APPEAL NO. 11826 OF 2018 etc. as such, the exemption of custom duty was 
applicable to all equipments being imported for the entire project i.e. captive coal 
mines as well as power plants. It is not in dispute that the captive coal mines were 
allotted for UMPP for its exclusive use for power generation and in no way, meant for 
commercial utilization elsewhere. 

14.6 In this regard, we also take the note of Hon'ble Supreme Court directions in 
judgment dated 24.08.2014 in Manohar Lal Sharma Vs. Principal Secy., in 

W.P.(CRL) 120 of 2012 (Para 158) that coal from captive coal mines is to be used for 
UMPP alone and no diversion of coal for commercial exploitation would be 
permitted. Keeping these facts in view, we notice the glowing difference between an 
independent coal mines up for exploitation and selling coal on commercial lines and 
a captive coal mine set up to meet requirement of UMPP only to generate power for 
the ultimate benefit of the Respondent procurers and in turn, consumers for 
obtaining electricity at cheaper rates. The actual positions purported the assumption 
made by the Appellant that the customs duty exemptions will be available for import 
ofthe equipment for the entire project including captive mines and power plants. We 
find force in the argument of the learned counsel for the Appellant that being the 
integral and inseparable part of the UMPP, the custom duty rates applicable for stand 
alone coal mining projects would not be applicable in the present case and the 
exemption would need to be given effect to. 

We, thus opine that the Central Commission CIVIL APPEAL NO. '11826 OF 2018 etc. appears to 
have been mechanically guided by the mere description of the relevant entry (Sl.No.399 & 400) in 
the said custom duty notifications and has not appreciated that the captive coal mines being integral 
part of the UMPP cannot be equated to a stand alone coal mines, having commercial line of 
utilization. The Appellant was thus right in assuming that Custom Duty exemption will be available 
for the coal mining equipments. As such, this issue needs to be examined afresh in accordance with 
law and various provisions of the RFQ/RFP /PPA. Therefore, we answer this issue in favour of the 
Appellant." (19) On the basis of the aforesaid findings, the Tribunal remanded the matter back to the 
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Commission. We may also notice the sequel to the impugned judgment. Pursuant to the remand, the 
Commission reconsidered the matter in regard to the water intake. The Commission ordered 
payment of sum of Rs.176 crores. As far as the claim for compensation on the basis that the issuance 
of the office memorandum by the Joint Secretary in the Ministry of Power having brought about a 
change in law, it was found that the goods in question had been imported not by the first respondent 
but by its parent company. This, in turn, has triggered two sets of CIVIL APPEAL NO. 11826 OF 
2018 etc. appeals again before the Tribunal and they are still pending. Their fate, undoubtedly, will 
depend upon the decision which we will be rendering in these cases. 

(20) We have heard Mr. P. Chidambaram, Mr. Dhruv Mehta; Mr. Rana Mukherjee, Mr. M.G. 
Ramachandran, Mr. G. Umapathy, learned senior counsel, assisted by Mr. Nikunj Dayal and Ms. 
Palla vi Sehgal. We have also heard Mr. Shubham Arya, learned counsel appearing on behalf of the 
appellant in one of the appeals. On the other hand, we also heard Mr. Sajjan Poovayya, learned 
senior counsel assisted by Mr.Rahul Kinra, learned counsel and Mr. Amit Kapoor, learned counsel. 

SUBMISSION OF APPELLANTS (21) Shri P. Chidambaram, learned senior counsel appearing for 
the appellant, would submit that the Tribunal has clearly acted in error and illegally in passing the 
impugned order. 

(22) He would submit that as far as the finding CIVIL APPEAL NO. 11826 OF 2018 etc. given by the 
Tribunal in regard to the water intake system being located at a different place, is concerned, the 
Tribunal agreed with the Commission that there was no change in law. Once, it was found that there 
was no change in law, there is no power with the Tribunal to do what it did. The PPA signifies an 
agreement between the parties. The PPA goes into meticulous details. It follows an internationally 
competitive bidding and the obligations of the parties have been carved out and articulated with 
great care. Once the party, viz., the first respondent went to the Commission complaining that there 
is a change in law and it was found that there is no change in law, there ended the jurisdiction of the 
Tribunal. Instead of terminating the lis, the Tribunal has clearly strayed outside its jurisdiction in 
granting relief on the basis that report of W APCOS was grossly erroneous. In this regard, he enlisted 
in support of his contention, various clauses which unambiguously disclaimed any liability with the 
procurers on account of any inaccuracies which may CIVIL APPEAL NO. 11826 OF 2018 etc. be 
reflected in the W APCOS report. A report submitted by W APCOS which is a public sector body was 
only by way of providing information. The bidders were provided with the report well before they 
decided to put in their bids. Having regard to the various disclaimer clauses, it did not lie in their 
mouth to thereafter seek to construct a case based on the report being erroneous. In this regard, it is 
pointed out that the clauses clearly indicate that the bidder was to satisfy itself by conducting a 
study of the site. Nothing prevented the first respondent from carrying out inspection of the site and 
verifying for itself the information which was provided through the report of theW APCOS. (23) Mr. 
P. Chidambaram, learned senior counsel, further pointed out that a perusal of the second WAPCOS 
report, which is the sole basis for the huge claim raised by the first respondent, would show that the 
second report does not, in any manner, rubbish the first report. It is not in dispute, it is pointed out, 
that the procurers were in no way associated with the carrying out of the second CIVIL APPEAL NO. 
11826 OF 2018 etc. WAPCOS report. Unilaterally, the first respondent without any basis gets the 
second report commissioned and it is on the said basis alone that the claim was made and what is 
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more, allowed by the Tribunal. This is clearly impermissible. As regards the claim for compensation 
alleging change in law brought about by the Office Memorandum issued by the Joint Secretary is 
concerned, in the first place, it is pointed out that the proper thing for the first respondent to do 
would have been to take up the matter with the Department and claim a refund and he would 
submit it is strange instead of doing that the burden is sought to be passed on to the procurers and 
which, in turn, would necessarily be passed on to the ultimate consumers. (24) Further, it is pointed 
out that the Tribunal has actually proceeded to take into consideration the earlier notifications 
which prevailed at the time of the cut off date with reference to which alone change in law is 
projected. Thereafter, it has come to the conclusion that for the goods imported from abroad for the 
purpose of the captive CIVIL APPEAL NO. 11826 OF 2018 etc. mines, there was an exemption. Such 
an inquiry itself could not have been done. In other words, it is not a case where the first respondent 
had indisputable material on hand which established unambiguously that there was a change in law. 
This is for the reason that there is no material to establish that prior to the cut off date, the goods 
which are the subject matter of dispute, were exempt under the notification. On the other hand, our 
attention is drawn to the decision of the Advance ruling authority which has gone into the issue and 
found that goods in question were not exempt. In fact, it is the contention of the appellants that the 
office memorandum issued by the Joint Secretary, Ministry of Power, merely follows the advance 
ruling. 

(25) Another argument which is raised in this regard is that the Joint Secretary in the Ministry of 
Power is not the final Governmental authority within the meaning of clause 13.1.1. What we a re 
concerned with is notification issued under Section 25 of the Customs Act. It is not as if any 
authority which is CIVIL APPEAL NO. 11826 OF 2018 etc. competent within the meaning of Article 
13.1.1 has issued a notification or even an interpretation within the meaning of the said article which 
has resulted in a change in law within the meaning of Article 13.1.1. 

(26) We have also beard Shri Dhruv Mehta, as we have already stated . We have beard the other 
senior counsel who have essentially adopted the arguments which have been addressed by Mr. 
P.Chidambaram, learned senior counsel, and they are one in contending that the Tribunal has 
strayed outside the contours of its jurisdiction and this has resulted in an order which is clearly 
illegal and erroneous. SUBMISSIONS OF THE FIRST RESPONDENT (27) Per contra, Mr. Sajjan 
Poovayya, learned senior counsel for the first respondent, took us through the other side of the 
picture and projected a totally different scenario. He would point out, in the first place, that the 
Court may not view the PPA in question as an ordinary contract. He pointed out that what is at stake 
is the interpretation to be CIVIL APPEAL NO. 11826 OF 2018 etc. placed on a long term power 
procurement contract. It is not as if in such a contract, the matters are fixed with reference to the 
point of time when the contract is entered into. It is not cast in stone, in other words. It is open to 
change. More appropriately, it is open to regulation. We are invited to consider that the Act 
represents a paradigm shift from the previous regime under which the price of power was fixed 
essentially at the whims and caprice of the State Electricity Boards. There was a stagnation in the 
production and supply of power. It is realising the need fo r increasing private participation in the 
generation of power that the Act was enacted in the year 2003. Being the subject matter of 
regulations means that tariff was open to be revisited from time to time. It is precisely this regime 
which is reflected by Section 79 of the Act. It is further pointed out that the complaint of the 
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appellants regarding the Tribunal in regard to the water intake system despite agreeing with the 
Commission that there was no change in law rendering the findings it did and CML APPEAL NO. 
11826 OF 2018 etc. therefore, being unsustainable, the Court may consider that in fact there was a 
change in law. This argument is sought to be buttressed with reference to the provisions of clause 
(iii) of Article 13.1.1. It is contended, in other words, that a perusal of the various clauses of the PPA 
would show that the procurers (the appellants) were obliged under the contract to provide initial 
consent. One of the initial consents related to the water linkage for the project. He would submit 
that in view of the provisions of Schedule II to the PPA the initial consent also consisted of carrying 
out the task of making available land for the power plant and for the laying of the pipeline. Since as 
it turned out and as supported by the second report of theW APCOS, there was clearly insufficient 
availability of water at the site supported by the first report, the first respondent was compelled to 
take water from a distant point of the reservoir in question. This led to the colossal increase in the 
expenditure towards laying of the pipeline inter alia. This constituted, therefore, a change in law. 
CIVIL APPEAL NO. 11826 OF 2018 etc. (28) As far as the contention based on the disclaimer 
clauses which are relied upon by the appellant is concerned, it is pointed out that the width of the 
disclaimer clause could not be stretched to the point that is canvassed by the appellants. We are 
dealing with a case where a public sector unit viz., WAPCOS has given its report. Not unnaturally, 
the first respondent relied upon the same. It is factored in its price and once it is found that the 
report was entirely fallacious, no shelter can be sought by the appellants under the disclaimer 
clauses. Our attention was drawn to various judgments. They include Energy Watchdog v. Central 
Electricity Regulatory Commission and Others (2017) 14 SCC So, Uttar Haryana Bijli Vitran Nigam 
Ltd. &Anr. v. Adani Power Limited & Ors. (2019) 5 SCC 325, Gujarat Uxja Vikas Nigam Ltd. v. Essar 
Power (2008) 4 SCC 755, Skandia Insurance Co. Ltd. v. Kokilaben Chandravan & Ors. (1987) 2 SCC 
654, DLF Universal Limited v. Director, Town and Country Planning Department, Haryana (2010) 
14 SCC 1 and Sumitomo CIVIL APPEAL NO. 11826 OF 2018 etc. Heavy Industries v. Oil and Natural 
Gas Commission of India (2010) 11 SCC 296, Nabha Power Limited v. PSPCL (2018) 11 SCC soB. 

(29) The respondents have also relied upon the judgments of this Court which are detailed 
hereinafter essentially for the proposition that there is power under Order XLI Rule 22 and Rule 33: 

Prahlad & Ors. v. State ofMaharashtra &Anr. (2010) 10 SCC 458, State of Punjab & 

Ors. v. Bakshish Singh (1998) 8 SCC 222, Mahant Dhangir & Anr. v. Madan Mohan & 
Ors. (1987) (Supp) SCC 528. 

(30) It is contended by Mr. Sajjan Povayya, learned senior counsel that there is indeed power, at any 
rate, under the provisions of Section 79(1)(b) of the Act to revisit the fixation of tariff dehors even 
the specific relief which is contemplated under the contract. In this regard, emphasis is laid on the 
fact that clauses 4·7 and 5.1.17 of the guidelines came to be amended and it is the amended 
guidelines which apply to the facts of the case. That it is the amended guidelines which were applied 
can be perceived from the fact that the amended CIVIL APPEAL NO. 11826 OF 2018 etc. guidelines 
are seen reflected in the PPA. The amended provisions are found in 17.3.1 and 13.1.1 (31) Amended 
Guideline 4.7 is reflected in 13.1.1 whereas amended guideline 5.17 is reflected in Article 17.3.1. 
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(32) With regard to 17.3.1, it is pointed out that a reading of the same, in particular, the opening 
limb of the provision would show that there is clearly general power for the purpose of changing 
determining or increasing the tariff. It is sought to be contrasted with specific instances which would 
notify the jurisdiction of the Commission which included Article t3.1 which deals with change in 
law. In other words, the contention is that dehors a change in law, it becomes the duty of the 
Commission and the Tribunal and of this Court to factor in the need to arm the Tribunal and the 
Commission with ample power in the interest of justice, to deal with situations which call out for a 
fair and equitable treatment to be meted out to the private player as well in a long term contract. 
CIVIL APPEAL NO. 11826 OF 2018 etc. (33) Mr. Amit Kapoor, learned counsel, who supplemented 
the submissions of Mr.Sajjan Poovayya, learned senior counsel, would draw our attention to Section 
61 of the Act. He would submit that Section 61 read with Sections 63 to 79(b) provided a statutory 
framework which enabled the Commission to devise an equitable tariff even in a PPA governed 
scenario having regard to the very nature of the services involved and the changed system evolved 
under the Act. 

(34) Mr. Amit Kapoor, learned counsel, laid stress on the principle of contra proferentem. He would 
point out along with Mr. Sajjan Poovyya, learned senior counsel, that the Court must not be 
oblivious of the fact that this case represents a case 2 scenario under the RFP. This means that 
unlike a situation where the contractor is free to choose the site and the other facilities, in a case 2 

situation which is the situation prevailing in this case, everything is dictated to by the employer viz., 
SPV. Expatiating the said point, it is pointed out that the bidders did not have a control over the 
water CIVIL APPEAL NO. 11826 OF 2018 etc. source from which water had to be taken. In other 
words, the water could not have been sourced from any other water body. This aspect is relevant for 
the purpose of considering the free play with the Commission in the matter of fixing tariff based on a 
situation which was created as are exemplified by two grounds which have been made out and which 
are the subject matter of the appeals. Another point which is projected is that in regard to geological 
matters, the bidders were warned that they would have to on their own make an assessment. But 
such a caveat was not entered with regard to pertinently the hydrological conditions. Since water 
intake system related to hydrology, it is not open to the appellants to ward off a just fixation of tariff 
based on the discovery of the fact that the first WAPCOS report was highly flawed. We are reminded 
that it was of the greatest importance for the first respondent that it ran the power plant on a yearly 
basis. The second report of theW APCOS would clearly indicate that if the appellant had to take 
water in terms of the first WAPCOS report, during CIVIL APPEAL NO. 11826 OF 2018 etc. the lean 
months, the first respondent would not get sufficient water supply to operate the plant. If such an 
eventuality had taken place, the result would be that the procurers would end up paying the charges 
towards capacity charge even though, it would not get power. The appellants would be compelled to 
buy power from outside and finally the end consumer would have to bear the brunt of the loss. It is 
to avoid all this that the first respondent has acted in a manner which was not only in tune with its 
best interest but also ensuring that the procurers and finally the consumers were best protected. It is 
further pointed out by the learned counsel that the Court must bear in mind that the contract in 
question permits the passing of the benefit not only to the contractor but also to the employer viz., 
the appellants. In other words, if it was a case where the first respondent were to be found to be 
making an unjust enrichment under the regulatory mechanism, the appellants could have moved 
the Commission for bringing down the rates. Therefore, the regulatory mechanism is meant to work 
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CIVIL APPEAL NO. 11826 OF 2018 etc. both ways, in both directions and the Court must bear in 
mind the unique nature of a regulated contract. 

(35) Sbri Amit Kapoor also referred to the theory of incomplete contracts. This is explained as 
meaning that being a long term contact, the parties may not expect and factor in all possible 
developments which may take place. This also necessitates the Commission being endowed \'lith 
sufficient power to reach the contractor as also the employer a just tariff bearing in mind the regime 
under Section 61 of the Act. 

(36) Upon being queried as to what would be the position at law outside of the PPA and of the 
jurisdiction of the Commission and if the matter were to be considered with reference to the law of 
contract, Shri Amit Kapoor drew our attention to Sections 18 and 19 of the Indian Contract Act, 
1872. He would point out that even an innocent representation within the meaning of Section 18 can 
result in the contact becoming voidable under Section 19. Section 19 contemplates that the party 
CIVIL APPEAL NO. 11826 OF 2018 etc. whose consent \s obtained by misrepresentation within the 
meaning of Section 18 can insist upon the other side to perform the contact. But the wronged party 
retained the right to insist that it shall be put in the sarne position it would have occupied if there 
was no misrepresentation. Therefore, it is pointed out that there is foundation even in the law of 
contract for contending that the Commission armed with its powers under Section 79(b) could 
compensate the contractor in the situation we are concerned with. 

(37) The judgment of this Court reported in Uttar Pradesh Power Corporation Limited v. National 
Thermal Power Corporation Limited and Others (2009) 6 SCC 235 rendered by a Bench of three 
learned judges with JusticeS. B. Sinha speaking for the Court bad occasion to consider the impact of 
regulations made purporting to act under the Electricity Regulatory Commission Act, 1998. In the 
said judgment, it has been inter alia held that there is power under regulation 92, in particular, to 
revise the tariff (see para 35 read with 38 and CIVIL APPEAL NO. 11826 OF 2018 etc. 

40) (38) Noticing this aspect, when we sought assistance from the learned counsel. We heard the 
following submissions. Mr. M. G. Ramachandran, learned senior counsel, would point out that the 
observations relating to the power under Section 92 must be understood as confined to the situation 
obtaining under Section 61 read with Section 62 of the Act. The said power may not be available 
when the tariff is fixed under Section 63 of the Act. When we queried as to whether the provisions of 
Section 61 are totally unconnected with Section 63, Mr. M. G. Ramachandran, learned senior 
counsel, would submit that Section 61 may not be entirely in<J.pplicable. He would submit that 
particular provisions of Section 61 may, in fact, apply. They include Section 61(b). He would submit 
that even the guidelines issued under Section 63 have their echo in Section 61 and, therefore, it 
cannot be said that Section 61 and 63 are strange bedfellows. 

(39) He would, however, contend that in no circumstances can the power under regulation 92 of 
CMLAPPEAL NO. 11826 OF 2018 etc. 1999 regulations apply when parties have after competitive 
bidding and approval of the tariff under Section 63 become bound by a long term contract under the 
PPA In a case where there is a determination of tariff within the meaning of Section 62, on the other 
hand, Regulations of 1999 may apply. He would further point out that the power under regulation 
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92 which provides for reviewing of tariff and which has been understood as power of revision of 
tariff as a whole must be subject to the rider that the revision of tariff can be done only strictly in 
accordance with the tariff regulations brought in the year 2001 and as subsequently, amended from 
time to time. In fact, he would draw our attention to the Regulations of 2014 which expressly 
excludes tariff determination done under Section 63 of the Act from the ambit of the said regulation. 
In this regard, Shri Sajjan Povayya, learned senior counsel, on the other hand, drew our attention to 
the judgment of this Court Gujarat Urja Vikas Nigam Limited v. Tarini Infrastructure Limited and 
Others (2016) 8 SCC 743 CML APPEAL NO. 11826 OF 2018 etc. 2022 SCC Online SC 1615 2023 

SCC Online SC 233. He would on the strength of these judgments point out that there is regulatory 
power available even in a case covered by Section 63 of the Act. ANALYSIS (40) We, in these cases, 
are concerned only with two issues. As we have noticed, the first respondent ftled a petition before 
the Commission invoking its power inter alia under Section 79(b). The matter relates expressly to 
the construction period. It is at this point apposite to notice the relevant provisions under the PPA. 

(41) Article 13 deals with change in law. Article 13.1.1. defines what a change in law is. It reads as 
follows: 

"ARTICLE 13: CHANGE IN LAW 

13.1 Definitions 

In this Article 13, the following terms shall have the following meanings: 

13.1.1 "Change in Law" means the occurrence of any of the following events after the 
date, which is seven(?) days prior to the CML APPEAL NO. 11826 OF 2018 etc. Bid 
Deadline: 

(i) the enactment, bringing into effect, adoption, promulgation, amendment, 
modification or repeal, of any Law or (ii) a change in the interpretation of any Law by 
a Competent Court of Law, tribunal or Indian Governmental Instrumentality 
provided such Court of Law, tribunal or Indian Governmental Instrumentality is final 
authority under law of such interpretation or (iii) change in any consents, approvals 
or licenses available or obtained for the Project, otherwise than for default of the 
Seller, which results in any change in any cost of or revenue from the business of 
selling electricity by the Seller to the Procurers under the terms of this Agreement, or 
(iv) any change in the 

(a) Declared Price of Land for the Project or (b) the cost of implementation of the 
resettlement and rehabilitation package of the land for the Project mentioned in RFP 
or (c) the cost of implementing Environmental Management Plan for the Power 
Station mentioned in the RFP or (d) the cost of implementing compensatory 
afforestation for the Coal Mine, indicated under the RFP and the PPA; 
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but shall not include (i) any change in any withholding tax on income or dividends distributed to the 
shareholders of the Seller, or (ii) change in respect of UI Charges or frequency intervals by an 
Appropriate Commission. 

Provided that if Government of India does not extend the income tax holiday for power generation 
projects under Section SoIA of the Income Tax Act, up to the Scheduled Commercial Operation Date 
of the Power Station, such non-extension shall be deemed to be a Change in Law." CIVIL APPEAL 
NO. 11826 OF 2018 etc. (42) Article 13.1.2 declares that the Supreme Court or High Court or a 
Tribunal or in similar judicial or quasi judicial body in India that has jurisdiction to adjudicate upon 
issues .relating to the project will be treated as competent Court. (43) Article 13.2 provides for the 
actual application and the principles for computing the impact of change in law. It reads as follows: 

"13.2 Application and Principles for computing impact of Change in Law. 

While determining the consequence of Change in Law under this Article 13, the 
Parties shall have due regard to the principle that the purpose of compensating the 
Party affected by such Change in Law, is to restore through Monthly Tariff Payments, 
to the extent contemplated in this Article 13, the affected Party to the same economic 
position as if such Change in Law has not occurred. · 

a) Construction Period As a result of any Change in Law, the impact of 
increase/ decrease of Capital Cost of the Project in the Tariff shall be governed by the 
formula given below: 

For every cumulative increase/decrease of each Rupees Fifty crores (Rs.so crores) in 
the Capital Cost over the term of this Agreement, the increase/decrease in Non CIVIL 
APPEAL NO. 11826 OF 2018 etc. Escalable Capacity Charges shall be an amount 
equal to zero point two six seven (0.267%) of the Non Escalable Capacity Charges. 

Provided that the Seller provides to the Procurers documentary proof of such 
increase/decrease in Capital cost for establishing the impact of such Change in Law. 
In case of Dispute, Article 17 shall apply. 

It is clarified that the above mentioned compensation shall be payable to either Party, 
only with effect from the date on which the total increase/decrease exceeds amount 
of Rs. Fifty Cso)crores. 

b) Operation Period As a result of Change in Law, the compensation for any 
increase/decrease in revenues or cost to the Seller shall be determined and effect 
from such date, as decided by the Central Electricity Regulatory Commission whose 
decision shall be final and binding on both the Parties, subject to rights of appeal 
provided under applicable Law. 
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Provided that the above mentioned compensation shall be payable only if and for 
increase/decrease in revenues or cost to the seller is in excess of an amount 
equivalent to 1% of Letter of Credit in aggregate for a Contact Year. 

(44) Article 13-4.2 provides for the manner in which CIVIL APPEAL NO. 11826 OF 
2018 etc. the payment for changes in law is to be effected. 

It reads as follows: 

"13.4.2 The payment for Changes in Law shall be through Supplementary Bill as 
mentioned in Article 11.8. However, in case of any change in Tariff by reason of 
Change in Law, as determined in accordance with this Agreement, the Monthly 
Invoice to be raised by the Seller after such change in Tariff shall appropriately reflect 
the changed Tariff." (45) We may notice the other foundational articles relied upon 
by the first respondent. Article 17 relates to Governing law and Dispute resolution. 

Article 17.2.1 reads as follows: 

"17.2.1 Either Party is entitled to raise any claim, dispute or difference of whatever 
nature arising under, out of or in connection with this Agreement including its 
existence or validity or termination (collectively "Dispute") by giving a written notice 
to the other Party, which shall contain: 

(i) a description of the Dispute; 

(ii) the grounds for such Dispute; and 

(iii) all written material in support of its claim." (46) The further articles which we 
need not capture contemplate that the claim may be met even with a counter claim 
and an attempt should be made to CIVIL APPEAL NO. 11826 OF 2018 etc. settle the 
dispute amicably (see Article 17.2.3). 

II 6 

Failure to arrive at a settlement opens the doors of Article 17.3. It is justifiable as the caption is 
'Dispute Resolution'. 

(47) Article 17.3.1 is the crucial article. It reads: -

"Where any Dispute arises from a claim made by any Party for any change in or 
determination of the Tariff or any matter related to Tariff or claims made by any 
Party which partly or wholly relate to any change in the Tariff or determination of any 
of such claims could result in change in the Tariff or (ii) relates to any matter agreed 
to be referred to the Appropriate Commission under Articles 4.7.1, 13.2, 18.1 or clause 
10.1.3 of Schedule l 7 hereof, such Dispute shall be submitted to adjudication by the 
Appropriate Commission. Appeal against the decisions of the Appr,opriate 
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Commission shall be made only as per the provisions of the Electricity Act, 2003, as 
amended from time to time. The obligations of the Procurers under this Agreement 
towards the Seller shall not be affected in any manner by reason of inter- se disputes 
amongst the Procurers." (48) It is thereafter that as we have noticed, Article 17.3.2 

appears which we are not setting out, deals with the settlement of disputes which are 

outside the ambit of Article 17.3.1. 

CML APPEAL NO. 11826 OF 2018 etc. (49) We may at the very beginning notice the change that is 
brought about in the guideline. True it is that as we have noticed that the earlier guidelines which 
were formulated on 19.01.2005 contemplated a different regime both as regards change in law and 
also dispute resolution. The question would however be the extent to which the first respondent can 
derive benefit out of the same. As far as Article 13.1.1 is concerned, clauses 1 and 2 are clearly an 
inapplicable in regard to the claim based on the change brought about in the water intake system. 
(so) It is clause (iii) which is referred to and relied upon by Mr. Sajjan Povayya. It reads as follows: 

"(iii) change in any consents, approvals or licenses available or obtained for the 
Project, otherwise than for default of the Seller, which results in any change in any 
cost of or revenue from the business of selling electricity by the Seller to the 
Procurers under the terms of this Agreement." (51) It is the case of the first 
respondent that since in the schedule the initial consent which was, CML APPEAL 
NO. 11826 OF 2018 etc. in fact, a deemed initial consent consisting of performing of 
the task of making available land for the power plant and for the pipeline and there is 
a change in the same in view of what transpired pursuant to the second report of the 
WAPCOS, the first respondent was entitled to relief. In regard to the said argument, 
we must notice the following obstacles which are indisputable. We notice that the 
pleadings which we have set out, position before the Commission and what is more, 
even before the Tribunal, do not reveal that the first respondent has taken such a 
stand. No express reference is found to Schedule 2 containing the alleged deemed 
initial consent being overridden by the subsequent consent as a foundation for the 
claim based on change in law. 

(52) The second obstacle which we must notice is that we are dealing with an appeal 
under Section 125 which is based on the existence of a substantial question oflaw. In 
this regard, indisputably both the Commission and the Tribunal have rendered the 
concurrent finding that the first respondent has CML APPEAL NO. 11826 OF 2018 

etc. failed to establish any change in law. Thus, the first respondent is up against 
concurrent findings which we cannot lightly disregard. 

(53) Thirdly, we may notice that the first respondent has not independently 
challenged the finding rendered by the Tribunal holding that there is no change in 
law. We have noticed that the Tribunal has proceeded to premise the grant of relief to 
the first respondent and remanding the matter on a totally different basis. Here, we 
may notice no doubt that treating it as a part of the power of appellate Court to 
correct errors in the findings in the impugned order passed may extend in 
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appropriate cases by the principle of Order XLI Rule 

22. However, objection is seen raised by the Appellants to permitting of the principle 
in Order XLI Rule 22 CPC to govern in the situation such as in an appeal under 
Section 125 of the Act. We proceed on the basis that there is power to permit the 
respondent to impugn a finding given by the Tribunal against the respondent even 
without filing any appeal or cross petition. 

0~1. 
ll 0 

CIVIL APPEAL NO. 11826 OF 2018 etc. (54) Examining the claim on merits, we find that the first 
respondent would fail. It is categorically stated in para 68 of the petition that the increase in the cost 
is directly attributable to the error in the WAPCOS report provided to the bidders at the pre-bid 
stage. It is contended that the first respon~ent is required to be compensated for the same. 

(55) In para 108, it is stated that as per the RFP, the procurers had to provide the water intake study 
report. As per the said report, the cost of water intake system was approximately Rs.92 crores. It is 
further stated in para 110 that there was considerable increase in the cost of water due to the water 
intake system. It is stated that it is on account of errors in the report. It is, however, no doubt, in 
para 111 stated that since water pipeline is part of the power station land and the water intake 
pipeline is an integral part of the power station, the indicative cost of the water intake system will be 
covered by change in law. In the appeal also, we have noticed the stand elaborately. CIVIL APPEAL 
NO. 11826 OF 2018 etc. (56) Initial consent, has been defined in the PPA as meaning the consents 
listed in Schedule 2. Article 5.5 of the PPA reads as follows: 

"s.s Consents The Seller shall be responsible for obtaining all Consents (other than 
those required for the Interconnection and Transmission Facilities and the Initial 
Consents) required for developing , financing, constructing, operating and 
maintenance of the Project and maintaining/renewing all such Consents in order to 
carry out its obligations under this Agreement in general and this Article 5 in 
particular and shall supply to the Lead Procurer promptly with copies of each 
application t}lat it submits, and copyjies of each consent/approval/license which it 
obtains. For the avoidance of doubt, it is clarified that the Seller shall also be 
responsible for maintaining/renewing the Initial Consents and for fulfilling all 
conditions specified therein." (57) It is true that the procurers were to secure certain 
initial consents whereas the vast majority of the consents were to be procured by the 
seller. 

Whatever was to be procured by the procurers apparently has been described as initial consents. It 
is also not in dispute that though the word consent is used in Article 13.1.1, the initial consent would 
also qualify as consent. The CIVIL APPEAL NO. 11826 OF 2018 etc. contention of the appellants is 
that as fa r as the initial consent contemplated which was to be performed by the procurers it was to 
provide the water linkage. The water linkage consisted of making available the source of water which 
consisted of the Govind Ballabh Pant Sagar(Rihand Reservoir). There bas been no change in the said 
consent. It is not a case of the first respondent, in other words, that the first respondent has been 
forced to take water from any other water source. In this regard by communication dated 
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23.10.2006, we find the following: 

"6. Reference Clause: RFP 1.4(v)- regarding tying up water linkage for the Project 
requirement alongwith approval of Central Water Commissioner 

(i) This has already been provided on 12th October, 2006. 

(ii) The water intake study report and Project Report including geo-technical study, 
topographical survey, area drainage study, socio-economic study and EIA rd (rapid), 
were provided on 3 August, 2006." (58) While on this document, we may also notice 
the following in regard to the declared price of land contemplated in the RFP under 
clause 1.4 (ii): 

CIVIL APPEAL NO. 11826 OF 2018 etc. "2. Reference Clause: RFP 1.4(ii)- regarding 
Declared Price of Land for Power Station Indicative Declared Price of Land for Power 
Station is as follows: 

(i) Power Plant Area- Rs.ll0 Crores 
(ii) MGR Land - Rs.80 Crores. 

(iii) Water Pipeline Corridor- Rs.0.63 Crores 

(iv) Ash Pipeline Corridor- Rs.0.047 Crores" (59) There is no dispute regarding this 
aspect. In this regard, we notice that under Schedule 1A to the PPA it has been clearly 
indicated that water source in the project is Govind Ballabh Pant Sagar(Rihand 
Reservoir). 

(60) It is, thereafter, we must notice that under the caption initial consent in 
Schedule 2, on behalf of the procurers, the SPV was expected to issue the notification 
under Section 6 of the Land Acquisition Act, obtain necessarily environmental and 
forest clearance for the power stations, allocate captive coal mines and finally, give 
the water ~ge for the reasonable project requirements. It is this water linkage for 
the reasonable project requirements which was contemplated to be fulfilled from the 
water source Govind Ballabh Pant CIVIL APPEAL NO. 11826 OF 2018 etc. 
Sagar(Rihand Reservoir). The communication dated 23.10.2006 would indicate that 

· the Central Water Commission had given its approval for sourcing the water need 
from the water body in question. In the said sense, the procurers had fulfilled their 
obligation as contemplated in RFP. 

(61) The RFP which preceded the PPA provided for certain conditions which we have already 
indicated. Clause 1.4 inter alia contained undertaking for providing the water linkage for the project 
with the requisite approval of the Central Water Commission at least 30 days prior to Bid deadline. 
In the PPA, it is indicated tliat the procurers have completed th~ initial studies as contained in the 
project report and obtained initial consent required for the project which are set out in Part I of 
Schedule 2 and have been made available to the seller on the date of the PPA except two matters: (1) 
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Forest clearance and the declaration under Section 6 of the Land Acquisition Act. It is in Part I 
Schedule 2 of the PPA stated that the notification under Section 6 of the Land Acquisition Act was 
an act to be CML APPEAL NO. 11826 OF 2018 etc. performed by the procurers. It is this act which 
was not done initially at the stage of the PPA. Also forest clearance is mentioned in the Part I of 
Schedule 2. Even the said clearance was also apparently not obtained as is indicated at the 
beginning of the PPA. Thereafter, Part II of Schedule 2 contains the clause which is the 
fountainhead of the argument based on initial consent. 

(62) It contemplated performing of the task mentioned in Article 3.1.2A also shall be part of the 
initial consent on their completion within the time provided. Article 3.1.2A contemplated 
performance of the task with which we are concerned viz., making available the land for the power 
plant and for the water intake pipeline. This task was to be performed within a period of eight 
months from the date of the letter of intent being issued or six months from the PPA whichever is 
later. It is true that the task which was to be performed by the procurers in terms of Article 3.1.2A 
was performed belatedly by the procurers. In other words, the CML APPEAL NO. 11826 OF 2018 
etc. time limit was overshot by nearly 18 months. But this delay is not the basis for the claim based 
on change in law. 

( 63) The question would then arise as to whether the delay in the performance of the task which has 
been characterised on its performance within the time as a deemed initial consent would lead to a 
change in law within the meaning of Article 13.1.1. We find that Article 3.3.3 of the PPA reads as 
follows: 

"3.3.3 In case of inability of the Seller to fulfil the conditions specified in Article 3.1.2 
due to any Force Majeure event, the time period for fulfilment of the Condition 
Subsequent as mentioned in Article 3.1.2 and Article 3.1.21\, shall be extended for the 
period of such Force Majeure event, subject to a maximum extension period of teo 
(10) Months, continuous or non-continuous in aggregate. Thereafter, this Agreement 
may be terminated by either the Procurers (jointly) or the Seller by giving a notice of 
at least seven (7) days, in writing to the other Party. 

Similarly, in case of inability of the Procurers to fulfil the conditions specified in Article 3.1.2A due 
to any Force Majeure event, the time period for fu lfillment of the Condition subsequent as 
mentioned in Article 3.1.2 and Article 3.1.2A, s~all be extended period of ten (10) Months, 
continuous or non-continuous in aggregate. Thereafter, this Agreement may be terminated by either 
the Procurers (jointly) or the CML APPEAL NO. 11826 OF 2018 etc. Seller by giving a notice of at 
least seven (7) days, in writing to the other Party." (64) We must next notice Article 3·3·3A which 
follows: 

"3.3.3A In case of inability of the Procurers to perform the activities specified in 
Article 3.1.2A within the time period specified therein, otherwise than for the reasons 
directly attributable to the Seller or Force Majeure event, the Condition Subsequent 
as mentioned in Article 3.1.2 would be extended on a 'day for day' basis, equal to the 
additional time which may be requ ired by the Procurers to complete the activities 
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mentioned in Article 3.1.2A, subject to a maximum additional time of six (6) Months. 
Thereafter, this Agreement may be terminated by the Seller at its option, by giving a 
notice of at least seven (7) days, in writing to the Procurers. If the Seller elects to 
terminate this Agreement, the Procurers shall, within a period of thirty days, 
purchase the entire shareholding in the Seller for the following amount. Provided 
such purchase of shares shall be undertaken by the Procurers in the ratio of their 
then existing Allocated Contracted Capacity: 

a) total amount of purchase price paid by the Successful Bidder to the shareholders of 
the Seller acquire the equity shares of the Seller as per the RFP; plus 

b) total amount of the Declared Price of Land and Geological Report (GR) to the 
extent already paid by the Seller after the acquisition of its 100% shareholding by the 
Selected Bidder; plus 

c) an additional sum equal to ten percent (10%) of the sum total of the amounts 
CIVIL APPEAL NO. 11826 OF 2018 etc. mentioned in sub-clauses (a) and (b). 

In addition, the Performance Guarantee of the Seller shall also be released forthwith." (65) A perusal 
of the aforesaid articles would reveal that the parties have provided for the consequences of failure 
on the part of the procurers to make available land as contemplated in Article 3.1.2.A. The long and 
short of it is that if a certain t imelimit is crossed by the procurers in the performance of its 
obligations in this regard, the seller (the first respondent) has been given the right to repudiate the 
contract. What is more, it could insist on the procurers purchasing the entire share capital of the 
company viz., the first respondent as provided therein. It is not the case of the first respondent that 
by invoking the aforesaid articles, the first respondent purporte.d to repudiate the contract. On the 
other hand, it is the common case that the contract continued to be alive and it has survived subject 
to the claims which have been raised thereunder. This would mean CIVIL APPEAL NO. 11826 OF 
2018 etc. that as the consequences of failure to perform the task having been provided in the 
contract in the manner provided, we should not ordinarily tarry further to ask as to whether this 
would provide the premise for a change in law as contemplated under Article 13.1.1. We necessarily 
pose the question still, whether this would be change in law. Not that we are unmindful of the fact 
that the two bodies have concurrently found that there is no change in law and the attempt is to 
dislodge such a finding by a side wind in the manner of speaking by an attack lodged by the 
respondent in the appeal. This is not a case where the first respondent has made use of the land fo r 
the purpose of laying the pipeline through the corridor as contemplated and found that drawing 
water from the water intake system as contemplated wo uld have resulted in water not being 
available in sufficient quantity through the length of the year. There is no such case. (66) The case of 
the first respondent, on the other hand, is that the PPA having been signed on 0].08.2007, in the 
second week of December of the CIVIL APPEAL NO. 11826 OF 2018 etc. very same year-2007, in 
order to confirm the availability of water through water intake system as contemplated in the first 
W APCOS report, the second report was commissioned ironically through the very same consultant. 
There is no case, whatsoever, that having made attempts to draw water in terms of the first 
W APCOS report and having found that such an effort failed, they were compelled to seek recourse to 
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a second study albeit by the same body. No reasons are forthcoming as to what inspired the first 
respondent to commission the second study. Secondly, this is not a case where the procurers 
brought about any change in law in the study on their own or they persuaded or compelled the first 
t•espondent to change the corridor for the route for laying of the pipeline. The first respondent did 
not even involve the procurers in the second study. There is no intimation given that the first 
respondent was commissioning a new study. There is no basis forthcoming as to what prompted the 
first respondent to commission a fresh study. What is stated is only that it wished to confirm the 
CIVIL APPEAL NO. 11826 OF 2018 etc. availability of water in terms of the first water intake study. 

In other words, we must sum up as follows: 

( 67) Even in terms of the case built around Part II of Schedule 2 to the PPA under 
which the performing of the task mentioned in Article 3.1.2A within the time 
provided was to be treated as a deemed initial consent, the consequence of failure to 
do that have been expressly spelt out as we have already noticed. 

At best or at worst, it could have empowered the first respondent to rescind the contract. That apart, 
we are not in a position, for the reasons which we have indicated already, to come to the conclusion 
that it would amount to change in law. While on change in law, we may notice another aspect of the 
matter. 

(68) Article 13.3.1 reads as follows: 

"13.3.1 If the Seller is affected by a Change in Law in accordance with Article 13.2 and 
wishes to claim ~ Change in Law under this Article, it shall give notice to the 
Procurers of such ·Change in Law as soon as reasonably practicable after becoming 
aware of the same or should reasonably have known of the Change in Law." CIVIL 
APPEAL NO. 11826 OF 2018 etc. (69) Thus, the PPA contemplates that if the seller is 
affected by change in law and wishes to claim change in law, it has to notify the 
procurers of the change in law as soon as is reasonably practicable after becoming 
aware of the same. It may be true that on the basis of the request made by the first 
respondent apparently based on the second W APCOS report that the first respondent 
has taken steps for acquiring the land needed for laying the pipeline. 

It may be true that the said pipeline had to cross a greater distance. It is not as if it was on the basis 
that the procurers rendered themselves liable in law or held themselves liable in law to make good 
the escalation in cost. There is no such material made available indicating that the procurers have 
held out that they will be liable. It is not in dispute that the first unit from the power plant was in 
fact commissioned in August, 2012. In fact, when we asked as to whether a notice was given in terms 
of Article 13.3.1, Shri Amit Kapur, learned counsel, could not point out to any such notice except the 
notice which was given on 15.12.20)2. In this regard CIVIL APPEAL NO. 11826 OF 2018 etc. also, 
we may notice the contents of the said notice: 

"5.2 Additional expenditure incurred due to change in Declared Price of Land, cost of 
implementation of resettlement and rehabilitation package of land, change in 
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customs duty on mining equipment, water intake system etc. 

(a) the actual expenditure incurred by SPL towards land, implementation of 
· resettlement and rehabilitation package of land for the project, water intakes system, 
customs duty on mining equipment and excise duty on cement and steel." (70) 
Therein all that is indicated is that for the water intake the original cost was put Rs.92 
crores whereas the estimated cost has been Rs.238 crores Contemporaneous with the 
change in Jaw alleged and in keeping with Article 13.3.1, there is no notice brought to 
our notice. 

(71) No doubt, Shri Amit Kapur, learned counsel for the fi:st respondent, did attempt 
to draw inspiration from the Minutes of the Meeting whi~h took place on 20.03.2013 

as per which the lead procurer appears to have agreed to the change. The case of Mr. 
Amit Kapur, learned counsel, that the lead procurer can bind the other procurers is 
CIVIL APPEAL NO. 11826 OF 2018 etc. contested by Shri M. G. Ramachandran, 
learned senior counsel. 

(72) We have noticed that a notice in terms of Article 13.3.1 notifying the change in 
law as claimed today before the Court was not given at the relevant time. 

(73) The argument that the procurers agreed to the acquisition of the land through 
which the new route had to travel also does not appeal to us as firmly founding the 
claim of the first respondent in law. 

The matter must be viewed from the prism of the specific provisions defining the change in law and 
the actual change in law which is as we have explained above. In short, being awarded a contract 
and having entered into the PPA and without any basis as such in facts, the first respondent 
ventured to commission a new study and acting on the same, a new pipeline corridor came on the 
scene. Nec·essarily the cost may go up. But the question we are to decide is as to whether it is change 
in law and we are of the view that it could not be a change in law as contemplated in the agreement 
as it is not CIVIL APPEAL NO. 11826 OF 2018 etc. a change in initial consent which is the only case 
which has been argued in this regard. (74) The argument further is only that the estimated cost was 
Rs.92 crores and a further sum in excess of the same had to be spent. In this regard, we may notice 
the following clause in the PPA: 

"5.2 The Site The Seller acknowledges that, before entering into this Agreement, it 
has had sufficient opportunity to investigate the Site and accepts full responsibility 
for its condition (including but not limited to its geological condition, on the Site, the 
adequacy of the road and t•ail links to the Site and the availability of adequate 
supplies of water) and agrees that it shall not be relieved from any of its obligations 
under this Agreement or be entitled to any extension of time or financial 
compensation by reason of the unsuitability of the Site for whatever reason. 
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The State Government authorities would be implementing the resettlement and 
rehabilitation package ("R&R") in respect of the Site for the Project, for which the 
costs is to be borne by the Seller. The Procurers shall endeavour to ensure that the 
State Government implements such R&R ensuring that land for different 
construction activities becomes available in time so as to ensure that the Power 
Station and each UnH is commissioned in a timely manner. Assistance of the Seller 
may be sought, which he will provide on best endeavour basis, in execution of those 
activities of the R&R package and as per estfmated costs, if execution of such CIVIL 
APPEAL NO. 11826 OF 2018 etc. activities is in the interest of expeditious 
implementation ofthe package and is beneficial to the Project affected persons." (75) 
Moving on to the findings actually which have been rendered by the Tribunal, the 
Tribunal has, in the impugned order, found that the first report of theW APCOS is 
grossly erroneous. We are at a loss to understand as to what was the basis for 
rendering such a finding. Without any material, it is a little inexplicable as to how the 
Tribunal could have rendered such a finding which has serious consequences as we 
have noticed. This is after finding undoubtedly that there is no change in law. 

12~ 

Virtually, the Tribunal has brushed aside the disclaimer clauses. Before we go to the disclaimer 
clauses, we may also indicate that a perusal of the first W APCOS report indicates that it is a fairly 
elaborate report. The second WAPCOS report apart from it being prepared without reference to the 
procurers as we have noticed does not appear to say anything which is critical of the first WAPCOS 
report. At least, there is, in fact, no express CIVIL APPEAL NO. 11826 OF 2018 etc. whisper about 
the first report. All that the second WAPCOS report seems to indicate is upon being awarded the 
work, WAPCOS has gone about preparing another report. At least we are unable to find as to how 
the Tribunal could on the basis of the second report find that the first WAPCOS report was grossly 
erroneous. The Tribunal has not undertaken a comparative study of the two reports. There is no 
discussion whatsoever of the two reports. Nor is there any other material provided to render such a 
finding. The only area where we find what could perhaps be understood as a reference to the first 
report is clause 4.2.2. It reads as follows: 

"4.2.2. As intimated by project authority that and acquisition of pipeline corridor on 
the right side ofVallabhh Pant Sagar is in the final stages and other information 
gathered during site visit by WAPCOS/CWPRS team by local enquiry survey area 'A' 
was identified for detailed survey during detailed survey it is found that sufficient 
depth is not available for intake well as bed level of the reservoir is around 252.5 and 
this was also in a small patches. So, this area is discarded." (76) It would appear that 
the word 'project CIVIL APPEAL NO. 11826 OF 2018 etc. authority' according to Shri 
M.G. Ramachandran is to be understood as the first respondent. All that even clause 
4.2. 2 indicates is that the first respondent intimated that the acquisition for the 
pipeline corridor was in its final stages and thereafter it is indicated that during the 
detailed survey, it was found sufficient depth is not available. 

(77) We do not think this can be the basis for acting upon the second report after 
describing the first report as grossly erroneous. 
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(78) Now we may consider the disclaimer clauses. 

• 
The disclaimers have their genesis in f:he guidelines. Note 4 of the RFP indicates that the procurers 
apart from their Directors, employees must not be treated as having made any representation or 
warranting whatsoever in respect of any statements or omissions or the accuracy, completeness or 
reliability of information contained therein. They were not to incur any liability under any law inter 
alia even if any loss or damage is caused to the bidder by any act or omission on their part. Again 
CIVIL APPEAL NO. 11826 OF 2018 etc. clause 1.4 of the RFP clearly indicated to the bidders that 
the procurers inter alia do not make any representation or accept any responsibility or liability in 
respect of any statements or omissions made in the water intake study report and the project report. 
There is a specific disclaimer also about the accuracy, completeness or reliability of information 
contained therein. This is even if any loss or damage is caused to the selected bidder by any act or 
omission on their part. Thus, in respect of the water intake study report, the prospective seller or the 
bidders were specifically told in no uncertain terms that any statements or omissions in water intake 
study report would not result in the procurers being visited with liability even if there was loss or 
damage caused to the selected bidder. This must be borne in mind at this juncture for the following 
reasons. 

(79) The first respondent has a case that water intake system goes to hydrology whereas in relation 
to geology, the first respondent was duty bound to make its own inquiries. Since the connect 
between CIVIL APPEAL NO. 11826 OF 2018 etc. hydrology and water intake system is real and since 
in regard to conditions about hydrology, the first respondent relied on the procurers or the report 
prepared by a public sector unit, in particular, they should stand relieved of any obligation to 
conduct any further inquiry on their own, runs the argument. 

(8o) We are afraid that this argument cannot hold water as the need for making more inquiry in 
relation to geology cannot relieve the bidder from the operation of other clauses. A just result in the 
matter of what a contract produces by way of a legal relationship must be viewed holistically on a 
harmonious survey of all the relevant clauses. In any other approach, the result would have the 
effect of rendering specific clauses dealing with the topic in question dead letter. In view of clause 
1-4 of the RFP, in other words, the bidder was duty bound if it felt advised to check the correctness 
of the report made by the WAPCOS. It could have undertaken its own study. What it did four 
months after it was granted the contract and entered into the PPA, it CIVIL APPEAL NO. 11826 OF 
2018 etc. could have done before it decided to make the bid and enter into the PPA. At least we are 
not shown anything which stood in the way of the bidder conducting its own study and being 
convinced by the correctness of the report. We say this for the reason that what is involved is an 
international competitive bid. The bidding process is the foundation for the determination of the 
price in terms of section 63 of the Act. The Commission approves the rates on being convinced that 
the rates are fair and competitive and arrived at on the basis of a fair bidding process. The 
provisions of the RFP must, therefore, be viewed from the perspective of it placing on alert the 
bidders about the imponderables whi<;h are inevitably involved in pricing process. This means that 
having regard to clause 1.4 of the RFP, no bidder could possibly come forward with the claim that 
the contents of theW APCOS report must be treated as sacrosanct and infallible and that it should 
not be taken without a generous pinch of salt as it stands. At least this was the message which is writ 
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large in the said CIVIL APPEAL NO. 11826 OF 2018 etc. clause. He who acted disregarding the 
caveat about the report acted at his own peril. 

(81) Again, we do notice clause 2.7.2 of the RFP which we have indicated already. It contemplates 
the duty on the part of the bidder to make independent inquiry and to satisfy itsel.f with regard to 
the required information, inputs, conditions, circumstances, which may affect the bid. This is apart 
from the site as referred to in the PPA in clause 5.2 which we have already referred to. (82) With the 
wealth of disclaimer clauses which we have noticed, we are unable to subscribe to the reasoning 
adopted by the Tribunal. We are of the view that the Tribunal was wrong in brushing aside the 
specific and unambiguous disclaimers under which the procurers stood exonerated from liability. 
(83) One argument which we must notice at this stage is the effect of Article 13.2. We have already 
adverted to Article 13.2. Article 13.2, no doubt, indicates that while determining the consequence of 
change in law, the parties shall have due regard to CIVIL APPEAL NO. u826 OF 2018 etc. the 
principle that the purpose of compensating the party affected by any change in law is to restore 
through monthly tariff payments the affected party to the same economic position as if such change 
has not occurred. We have tested the hypothesis by deliberately omitting a crucial part in Article 
13.2 which are the words 'to the extent contemplated in this Article 13'. When we read the words 'to 
the extent contemplated in this Article 13' as part of the Article 13.2, it necessarily brings in clause 

(a) and (b) of Article 13.2. In other words, what the parties have contemplated is that consequence of 
change in law would result in it being addressed through the mechanism of monthly tariff payments 
through supplementary bills( see Article 13-4.2). But it is to the extent as contemplated in Article 

13. The question would arise as to whether the parties contemplated that it gave authority to the 
competent body viz., the Commission to discard the formula which is provided in Article 13.2(a) and 

(b). We are of the view that what the parties contemplated under Article 13.2 was that change in 
CIVIL APPEAL NO. 11826 OF 2018 etc. law must be viewed through the specific provisions of 
clauses (a) and (b). In other words, a change in law may occur during the period of construction. 
Then it is to be treated as falling under Article 13.2(a). A change in law may occur during the period 
of its operation. It would then appear to be dealt with under clause (b). If a change in law takes place 
during the period of construction then its impact is to be measured with reference to the capital cost 
of the project. The word 'capital cost' understandably has been defined in PP A. A formula has been 
engrafted. The formula contemplates that for every increase/decrease of each Rs.so crores in the 
capital cost as a result of the change in law, the increase/decrease in the non- escalable capacity 
charges is to be 0.267 per cent of the non-escalable capacity charges. No doubt, this is if the seller 
provides to the procurers documentary proof of such increase/decrease in establishing the impact of 
such change. (84) In other words, the effect of change in law during the construction period is 
captured by CIVIL APPEAL NO. 11826 OF 2018 etc. 13.2(a). We must understand that this is a 
meticulously thought through contract which emerged after a long rigorous process. Parties were 
clear about how the change in law had to be compensated and methodology has been set out clearly. 
Therefore, any appeal made to the general part in Article 13.2 which speaks about the affected party 
being restored to the same economic condition as if such change in law had not occurred cannot 
result in departing from the specific formula which has been set in place. This meaning is inevitable 
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from the words "to the extent contemplated in this Article 13, which precedes the general words. In 
this regard, we may refer to the judgment of this Court in Uttar Haryana Bijli Vitran Nigam Ltd. & 
Anr.l. In the said judgment, it has been relied upon understandably by the first respondent also and 
which also arose under the same clause (Article 13.2), this Court has held inter alia as follows: 

"10. Article 13.2 is an in-built restitutionary principle which compensates 1 Uttar 
Haryana Bijli Vitran Nigarrl Ltd. & Anr. v. Adani Power Limited & Ors. (2019) 5 SCC 
325 CIVIL APPEAL NO. 11826

1 OF 2018 etc. the party affected by such change in law 
and which must restore, through monthly tariff payments, the affected party to the 
same economic position as if such change in law has not occurred. This would mean 
that by this clause a fiction is created, and the party has to be put in the same 
economic position as if such change in law has not occurred i.e. the party must be 
given the benefit of restitution as understood in civil law. Article 13.2, however, goes 
on to divide such restitution into two separat~ periods. 

The first period is the "construction period" in which increase/decrease of capital cost of the project 
in the tariff is to be governed by a certain formula. However, the seller has to provide to the procurer 
documentary proof of such increase/decrease in capital cost for establishing the impact of such 
change in law and in the case of dispute as to the same, a dispute resolution mechanism as per 
Article 17 of the PPA is to be resorted to. It is also made clear that compensation is only payable to 
either party only with effect from the date on which the total increase/decrease exceeds the amount 
stated therein. 

13. A reading of Article 13 as a whole, therefore, leads to the position that subject to restitutionary 
principles contained in Article 13.2, the adjustment in monthly tariff payment, in the facts of the 
present case, has to be from the date of the withdrawal of exemption which was done by 
administrative orders dated 6-4 -2015 and 16- 2-2016. The present case, therefore, falls within 
Article 1341(i). This being the case, it is clear that the adjustment in monthly tariff payment has to 
be effected from the date on which the exemptions given were withdrawn. This being the case, 
monthly invoices to be raised by the seller after such change in tariff are to appropriately CIVIL 
APPEAL NO. 11826 OF 2018 etc. reflect the changed tariff. On the facts of the present case, it is clear 
that the respondents were entitled to adjustment in their monthly tariff payment from the date on 
which the exemption notifications became effective. This being the case, the restitutio nary principle 
contained in Article 13.2 would kick in for the simple reason that it is only after the order dated 
4-5-2017 [Adani Power Ltd. v. Uttar Haryana Bijli Vitran Niga~ Ltd., 2017 SCC OnLine CERC 66] 

that CERC held that the respondents were entitled to claim added costs on account of change in la\v 
w.e.f. 1-4-2015. This being the case, it would be fallacious to say that the respondents would be 
claiming this restitutionary amount on some general principle of equity outside the PPA. Since it is 
clear that this amount of carrying cost is only relatable to Article 13 of the PPA, we find no reason to 
interfere with the judgment of the Appellate Tribunal. 

19. Lastly, the judgment of this Court in Energy Watchdog v. CERC [Energy Watchdog v. CERC, 
(2017) 14 SCC 8o : (2018) 1 SCC (Civ) 133] was also relied upon. In this judgment, three issues were 
set out and decided, one of which was concerned with a change in law provision of a PPA. In holding 
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that change in Indonesian law would not qualify as a change in law under the guidelines read with 
the PPAs, this Court referred to Clause 13.2 as follows: (SCC p. 131, para 57) "57· ... This being so, it 
is clear that so far as the procurement of Indian coal is concerned, to the extent that the supply from 
Coal India and other Indian sources is cut down, the PPA read with these documents provides in 
Clause 13.2 that while determining the consequences of change in law, parties shall have due regard 
to the CIVIL APPEAL NO. 11826 OF 2018 etc. principle that the purpose of compensating the party 
affected by such change in law is to restore, through monthly tariff payments, the affected party to 
the economic position as if such change in law has not occurred." There can be no doubt from this 
judgment that the restitutionary principle contained in Clause 13.2 must always be kept in mind 
even when compensation for increase/decrease in cost is determined by CERC." (Emphasis 
supplied) (85) We are of.the view that the view which we have taken does not in any way conflict 
with the view which has been laid down by this Court. (86) No doubt, in Energy Watchdog2 again a 
judgment which is relied upon by both the sides, the Court was dealing with a case under the Act 
and has expressed the following view: 

"19. The construction of Section 63, when read with the other provisions of this Act, 
is what comes up for decision in the present appeals. It may be noticed that Sec6on 
63 begins with a non obstante clause, but it is a non obstante clause covering only 
Section 

62. Secondly, unlike Section 62 read with Sections 61 and 64, the appropriate 
Commission does not "determine" tariff but only "adopts" tariff already determined 
under Section 63. Thirdly, such "adoption" is only 2 Energy Watchdog v. Central 
Electricity Regulatory Commission and Others (2017) 14 SCC So CIVIL APPEAL NO. 
11826 OF 2018 etc. if such tariff has been determined through a transparent process 
of bidding, and, fourthly, this transparent process of bidding must be in accordance 
with the guidelines issued by the Central Government. What has been argued before 
us is that Section 63 is a standalone provision and has to be construed on its own 
terms, and that, therefore, in the case of transparent bidding nothing can be looked at 
except the bid itself which must accord with guidelines issued by the Central 
Government. One thing is immediately clear, that the appropriate Commission does 
not act as a mere post office under Section 63. It must adopt the tariff which has been 
determined through a transparent process of bidding, but this can only be done in 
accordance with the guidelines issued by the Central Government. Guidelines have 
been issued under this section on 19-1-2005, which guidelines have been amended 
from time to time. Clause 4, in particular, deals with tariff and the appropriate 
Commission certainly has the jurisdiction to look into whether the tariff determined 
through the process of bidding accords with Clause 4· 

20. It is important to note that the regulatory powers of the Central Commission, so far as tariff is 
concerned, are specifically mentioned in Section 79(1). This regulatory power is a general one, and it 
is very difficult to state that when the Commission adopts tariff under Section 63, it functions 
dehors its general regulatory power under Section 79(1)(b). For one thing, such regulation takes 
place under the Central Government's guidelines. For another, in a situation where there are no 
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guidelines or in a situation which is not covered by the guidelines, can it be said that the 
Commission's power to "regulate" tariff is completely done away with? According to us, this is not a 
correct way of reading the CML APPEAL NO. 11826 OF 2018 etc. aforesaid statutory provisions. 
The first rule of statutory interpretation is that the statute must be read as a whole. As a 
concomitant of that rule, it is also clear that all the discordant notes struck by the various sections 
must be harmonised. Considering the fact that the non obstante clause advisedly restricts itself to 
Section 62, we see no good reason to put Section 79 out of the way altogether. The reason why 
Section 62 alone has been put out of the way is that determination of tariff can take place in one of 
two ways -either under Section 62, where the Commission itself determines the tariff in 
accordance with the provisions of the Act (after laying down the terms and conditions for 
determination of tariff mentioned in Section 61) or under Section 63 where the Commission adopts 
tariff that is already determined by a transparent process of bidding. In either case, the general 
regulatory power of the Commission under Section 79(1)(b) is the source of the power to regulate, 
which includes the power to determine or adopt tariff. In fact, Sections 62 and 63 deal with 
"determination" of tariff, which is part of "regulating" tariff. Whereas "determining" tariff for 
inter-State transmission of electricity is dealt with by Section 79(1)(d), Section 79(1)(b) is a wider 
source of power to "regulate" tariff. It is clear that in a situation where the guidelines issued by the 
Central Government under Section 63 cover the situation, the Central Commission is bound by 
those guidelines and must exercise its regulatory functions, albeit under Section 79(1)(b), only in 
accordance with those guidelines. As has been stated above, it is only in a situation where there are 
no guidelines framed at all or where the guidelines do not deal with a given situation that the 
Commission's general regulatory CMLAPPEAL NO. 11826 OF 2018 etc. powers under Section 
79(1)(b) can then be used." (87) It is true that as far as the said case is concerned, the case arose 
from claims which were made under the PPA on the basis that there were changes in law apart from 
the argument that a case of Force Majeure was made out. It is not a case which actually on facts 
involved the Court dealing with a case arising from the fixation of tariff under Section 63. In fact, it 
arose after a PPA was approved and the rates were fixed already under Section 63. However, if we 
notice the contents of para 19 and 20, the principle which the first respondent seeks to canvas before 
us does not appear to emerge. The argument of the first respondent is that even dehors the terms of 
the contract, there is general regulatory power available under Section 79 of the Act. There is an 
overarching authority with the Commission exercising power under Section 79 which would enable 
it and which would empower it to grant compensation even de hors the terms of the contract it is 
contended. The argument appears to CIVIL APPEAL NO. 11826 OF 2018 etc. be that unlike 
generality of contracts, a regulated contract which is a long term contract or an incomplete contract 
generates space for power with the appropriate regulatory body to revisit the rates and thereby 
vouchsafe a fair deal to both sides, be it a seller or the procurer. 

(88) What this Court has laid down in para 19 and 20 in Energy Watchdog3 may be summarized as 
follows: 

(89) In the case of fixation of tariff under Section 63 of the Act, what is contemplated 
is to begin with guidelines which have been issued under Section 63. 
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When the Commission is asked to exercise power under Section 63, it is beholden to the guidelines 
as it cannot depart from the same. In a area where the guidelines do not occupy the field, 
undoubtedly, the Commission is clothed with power as a regulatory body to act in the best interest 
of all sides and to fix the tariff in a manner which is fair in the sense bearing in mjnd the paramount 
interest of increased generation of power, the interest of the 3 Energy Watchdog v. Central 
Electricity Regulatory Commission and Others (2017) 14 SCC So CML APPEAL NO. 11826 OF 2018 
etc. consumer, as also ensuring of a fair return to the seller. So far so good. When the Commission 
exercises the power under Section 63, this power is not abridged when there are no guidelines 
holding the field. 

(90) We are not dealing with a case where the exercise of power of the Commission under Section 63 
is under review. In a case where, however, the rates are approved under Section 63 and PPA is 
entered into, the question would undoubtedly arise as to whether there is a power which can be 
described in a manner of speaking to be plenary power with the Commission under Section 79? Can 
there be a power which can be christened as omnibus? Can the Tribunal, in other words, disregard 
the express words of the contract? Can it discover a new change in law which the parties have not 
contemplated as change in law? In short, can the Tribunal rewrite the contract and create a new 
bargain? 

(91) We are of the view that the Tribunal cannot indeed make a new bargain for the parties. The 
CML APPEAL NO. 11826 OF 2018 etc. Tribunal cannot rewrite a contract solemnly entered into. It 
cannot ink a new agreement. Such residuary powers to act which varies the written contract cannot 
be located in the power to regulate. The power cannot, at any rate, be exercised in the teeth of 
express provisions of the contract. (92) We notice thjs for the reason that the first respondent has a 
case that what is provided in Article 13.2(a) (since we are dealing with the case of alleged change in 
law during the construction period) does not do justice to the parties or that it is incapable of 
producing a fair result and therefore, the Tribunal would necessarily be clothed with power bearing 
in mind its regulatory nature. In a matter where the parties have entered into a contract with 
express provisions, we are unable to agree with the first respondent that the Tribunal would have 
power to disregard the express provisions of the contract on the score that as it turns out that with 
passage of time and even change in circumstances, it is found that the contract cannot be worked 
except at a loss for the contractor. CIVIL APPEAL NO. 11826 OF 2018 etc. (93) We may, at this 
juncture, also notice an argument which has been raised by Shri Amit Kapur, learned counsel for the 
first respondent, when 9ueried as to what would be the position if a claim of the nature were 
canvassed in a civil suit. The answer came that Section 18 and 19 of the Indian Contract Act, 1872 
(hereinafter referred to as 'Contract Act' for brevity), provided the gateway. Section 18 of the 
Contract Act deals with the effect of representation or rather misrepresentation by a party made to 
another party to the contract. It, undoubtedly, includes a representation, however, innocent it may 
be. In other words, an innocent representation made to one party by another party which forms the 
basis for consent of the person can lead to the contract becoming voidable under Section 

19. It is undoubtedly true that Section 19 also contemplates that the wronged party can insist upon 
the contract being performed and further, however, persevere in requiring that he be placed in the 
same position if he had not been led astray by the misrepresentation. There may be no dispute about 
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CIVIL APPEAL NO. 11826 OF 2018 etc. this principle. However, we have noticed the various clauses 
as contained in the disclaimer clauses. When a party to the contract states that what is contained in 
the first WAPCOS report and anything else as contemplated in the RFP and the PPA does not 
amount to a representation, we are unable to agree with the contention that it would still be 
considered as a representation within the meaning of Section 18 and thereby leading to a claim 
under Section 19 of the Contract Act. Therefore, we find that the contentions which the first 
respondent seeks to raise under the provisions of Section 18 and 19 untenable. 

( 94) Reliance was placed on the judgment of this Court PTC India Limited v. Central Electricity 
Regulatory Commission (2010) 4 SCC 603. In PTC India Limited4, the actual question which arose 
was as to whether the appellate Tribunal under the Act has jurisdiction under Section 111 to examine 
the validity of regulations framed in exercise of power 4 PTC India Limited v. Central Electricity 
Regulatory Commission (201o) 4 SCC 603 CIVIL APPEAL NO. 11826 OF 2018 etc. under Section 
178 of the Act. The further question which arose was whether Parliament has conferred power of 
judicial review on the Tribunal under Section 121 of the Act. In the course of this judgment, the 
Court inter alia held as follows: 

"53· Applying the abovementioned tests to the scheme of the 2003 Act, we find that 
under the Act, the Central Commission is a decision-making as well as 
regulation-making authority, simultaneously. Section 79 delineates the functions of 
the Central Commission broadly into two categories - mandatory functions and 
advisory functions. Tariff regulation, licensing (including inter-State trading 
licensing), adjudication upon disputes involving generating companies or 
transmission licensees fall under the head "mandatory functions" whereas advising 
the Central Government on formulation of National Electricity Policy and tariff policy 
would fall under the head "advisory functions". In this sense, the Central Commission 
is the decision-making authority. Such decision- making under Section 79(1) is not 
dependent upon making of regulations under Section 178 by the Central Commission. 
Therefore, functions of the Central Commission enumerated in Section 79 are 

I 
separate and distinct from functions of the Central Commission under Section 178. 
The former are administrative/adjudicatory functions whereas the latter are 
legislative. 

55· To regulate is an exercise which is different from making of the regulations. 
However, making of a regulation under Section 178 is not a precondition to the 
Central Commission taking any steps/measures under Section 79(1). As stated, if 
there is a CIVIL APPEAL NO. 11826 OF 2018 etc. regulation, then the measure under 
Section 79(1) has to be in conformity with such regulation under Section 178. This 
principle flows from various judgments of this Court which we have discussed 
hereinafter. For example, under Section 79(1)(g) the Central Commission is required 
to levy fees for the purpose of the 2003 Act. An order imposing regulatory fees could 
be passed even in the absence of a regulation under Section 178. If the levy is 
unreasonable, it could be the subject-matter of challenge before the appellate 
authority under Section 111 as the levy is imposed by an order/decision-making 
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process. Making of a regulation under Section 178 is not a precondition to passing of 
an order levying a regulatory fee under Section 79(1)(g). However, if there is a 
regulation under Section 178 in that regard then the order levying fees under Section 
79(1)(g) has to be in consonance with such regulation." (95) We are unable to see how 
the said judgment can advance the case of the first respondent. The question which 
fell for consideration and the opinion which has been rendered do not in any way 
detract from the view which we have taken. 

132 

Substantially, it was held that the making of regulation was not a pre condition for levying a 
regulatory fee under Section 79(1)(g). It is no doubt true that Commission has an adjudicatory 
function. It is also empowered to give opinions. CIVIL APPEAL NO. 11826 OF 2018 etc. Power to 
frame regulations indicates that it also has legislative powers. The point is that since in this case we 
are concerned with the adjudicatory function of the Commission, we are concerned with the 
trammels to which it is subject in the form of the express terms of the contract. All that we are 
holding is that in a case where the matter is governed by express terms of the contract, it may not be 
open to the Commission even donning the garb of a regulatory body to go beyond the express terms 
of the contract. It is apposite that we notice para 58 reads as follows: 

"58. One must understand the reason why a regulation has been made in the matter 
of capping the trading margin under Section 178 of the Act. Instead of fixing a trading 
margin (including capping) on a case-to-case basis, the Central Commission thought 
it fit to make a regulation which has a general application to the entire trading 
activity which has been recognised, for the first time, under the 2003 Act. Further, it 
is important to bear in mind that making of a regulation under Section 178 became 
necessary because a regulation made under Section 178 has the effect of interfering 
and overriding the existing contractual relationship between the regulated entities. A 
regulation under Section 178 is in the nature of a subordinate legislation. Such 
subordinate legislation can even override the existing contracts CIVIL APPEAL NO. 
11826 OF 2018 etc. including power purchase agreements which have got to be 
aligned with the regulations under Section 178 and which could not have been done 
across the board by an order of the Central Commission under Section 79(1)(j)." (96) 
While it may be open as indicated therein for a regulation to extricate a party from its 
contractual obligations, in the course of its adjudicatory power it may not be open to 
the Commission by using the nomenclature regulation to usurp this power to 
disregard the terms of the contract. 

( 97) Another argument which has been raised on behalf of the first respondent is that 
the guidelines were framed on 19.01.2005. Clauses 4.7 and 5.17 came to be, however, 
modified before the PPA was entered into and even prior to the RFP and therefore, 
the PPA and Article 17.3 therein has been cast in the widest terms. 

(98) We have already perused Article 17.3.1. 
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Article 17.3 to begin with, speaks of specific instances which can trigger the dispute resolution 
mechanism. A case in point and close to facts is a dispute arising from a change in law, after a claim 
CIVIL APPEAL NO. 11826 OF 2018 etc. is denied and a resolution through settlement not being 
arrived at. There are other specific clauses which are part of the PPA which are adverted to in the 
later part of Article 17.3.1. Therefore, the argument is raised on behalf of the first respondent that 
the opening words of Article 17.3.1 are designedly broad to cater to situations such as are 
represented by the facts of this c~se. In other words, even irrespective of a situation being not 
governed by Article 13.1 in order that the restitutionary principle or the principle of an incomplete 
contract leading to a lifelong regulation assuring a fair return to the seller is observed, the power of 
revisiting of the rates is what is contemplated in the amended guideline which finds enshrinement in 
Article 17.3.1., it is contended. (99) In fact, when we notice the PPA, we find that apart from matters 
which are expressly referred to in Article 17.3.1, viz. , Articles 4.7.1, Article 13.2, Article 18.1 or clause 
10.1.3 of Schedule 17, there are other Articles in the PPA with which Article 17.3.1 can bear nexus 
with. They include CIVIL APPEAL NO. 11826 OF 2018 etc. apparently, Articles 4.5.2, 11.6.6 and 
11.6.7. This is besides 12.7(e) which relates to enforcement of claims under Force Majeure. 
Therefore, it is not as if Article 17.3.1 is not to be understood without reference to the other parts of 
the contract. No Court should attempt to read a part of the contract in isolation. The draftsman of a 
contract of the nature we are dealing with would have not left any stone unturned in making the 
contract one to be construed with a great sense of harmony and care. Therefore, we do not accept 
the contention of the first respondent that the Commission, Tribunal and this Court must pour in 
meaning into the opening words of Article 17.3.1 so that in the facts, the first respondent can claim 
compensation on the basis that it has incurred expenditure acting on the first W APCOS report. 

(100) Here, we must notice finally, that substantially, the claim in regard to the water intake system 
was founded on the reliance placed on the first W APCOS report and on the strength of the second 
W APCOS report. 

CIVIL APPEAL NO. 11826 OF 2018 etc. (101) We also find reinforcement in our view from the 
following clauses 1.2.12: 

"1.2.12 Different parts of this Agreement are to be taken as mutually explanatory and 
supplementary to each other and if there is any inconsistency between or among the 
parts of this Agreement, they shall be interpreted in a harmonious manner so as to 
give effect to each part." (Emphasis supplied) (102) An argument was raised by Shri 
Amit Kapur that the contract in the case calls for the application of the principle of 
contra proferentem rule. 

(103) We are of the view that the principle of contra proferentem is ordinarily utilised 
in contracts of insurance and standard form contracts. 

(104) The principle of contra proferentem apparently in substance is that in case of 
any doubt in its terms, the doubt should be resolved against the party who drafted the 
contract. We would not think in the facts of this case that the first respondent has 
been able to plant any serious doubt in regard to the clauses with which we are 
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concerned with on a true understanding of the same. 

13~ .. 

CIVIL APPEAL NO. 11826 OF 2018 etc. (105) The second complaint- The Office Memorandum 

dated 17.06.2011. 

As far as the question relating to the OM dated 17.06.2011 providing the premise for change in law 
claim is concerned, we are of the view that the claim may not have merit in it. It is true that Article 
13.1.1 inter alia provides that a change can be brought about by the issuance of a notification by an 
Indian Governmental authority. Also a change in interpretation of any law by an Indian 
Governmental instrumentality inter alia provided that it is final authority under law for such 

interpretation would cons?tute a change in law. 

Indian Governmental Instrumentality is defined as follow: -

"Indian Governmental Instrumentality" means the GOI, Government of States where 
the Procurers and Project are located and any ministry or department of or board, 
agency or other regulatory or quasi-judicial authority controlled by GOI or 
Government of States where the Procurers and Project are located and includes the 
Appropriate CIVIL APPEAL NO. 11826 OF 2018 etc. Commission;" (106) Law as 
defined in the PPA is as follows: · 

"Law" means, in relation to this Agreement, all laws including Electricity Laws in 
force in India and any statute, ordinance, regulation, notificat}on or code, rule, or any 
interpretation of any of them by any Indian Governmental Instrumentality and 
having force of law and shall further include all applicable rules, regulations, orders, 
notifications by an Indian Govermental Instrumentatlity pursuant to or under any of 
them and shall include all rules, regulations, decisions and orders of the Appropriate 
Commission; 

(107) While the word 'competent Court' which can also be the source of a change in 
interpretation of any law is expressly defined in Article 13.1.1., when it comes to the 
Indian Governmental instrumentality which is the final authority, is concerned, there 
is no definition in the PPA. The controversy is this. 

(108) The first respondent allegedly imported goods for the purpose of construction 
of the captive mining plant. It is its case that the goods so imported were being used 
for construction of the mining plant which was in turn was utilised for the CIVIL 
APPEAL NO. 11826 OF 2018 etc. construction and operation of the ultra mega power 
plant project. Such goods according to the first respondent was e:\'Pressly exempted 
from customs duty by virtue of the notification holding the field. 

The notifications holding the field it must be understood were the notifications holding the field 
before the cut off date. The cut off date admittedly is 21.07.2007. In other words, the said date is the 
date which is seven days before the bid deadline. The OM which is the premise for the argument has 
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been issued by the Director no doubt with the approval of the Joint Secretary in the Ministry of 
Power. It reads as follows: 

. "No. 12/20/2009-UMPP Government of India Ministry of Power Shram Shakti 
Bhawan, Rafi marg, New Delhi, the 17th June, 2011 OFFICE MEMORANDUM Sub: 
3960 MW Sasan Ultra Mega Power Project, Distt . Singrauli - Exemption from 
Custom Duty under project Import- reg. 

The undersigned is directed to refer to Govt. of Madhya Pradesh's letter No. 
4468/13/2011/01 dated 24.05.2011 on the subject mentioned above and to say CIVIL 
APPEAL NO. 11826 OF 2018 etc. that under Mega Power Policy, the Custom/Excise 
Duty exemption is given in respect of power equipment o~ly. 

This issues with the approval of JS (Thermal), Ministry of Power (A.A. Tazir) Director Shri Mohd. 
Suleman Secretary (Energy) Govt. of Madhya Pradesh, Bhopal" (109) It is the contention of the first 
respondent that when it imported the goods it had to pay customs duty on the same and it 
constituted a change in law as the OM issued by the Joint Secretary placing the interpretation 
constituted a change in interpretation. 

(no) In other words, in contrast with the law as it stood before the cut off date, by the issuance of 
the OM by the Joint Secretary in the Ministry of Power, a change in interpretation of the law is 
brought about. This sufficed to found a claim of change in law within the meaning of Article 13.1.1 
CIVIL APPEAL NO. 11826 OF 2018 etc. (111) The argument of the procurers, on the other hand, is as 
we have noticed is that the OM cannot be found to be issued by a Governmental instrumentality 
which can be treated as the final authority under law for such interpretation. It is for the reason that 
the· notification granting exemption has been issued by the authority under the Customs Act and the 
Joint Secretary in the Ministry of Power is not such an authority. Secondly, it is the contention of the 
procurers that the matter should have been taken before the appropriate forum by the first 
respondent on the basis that in law, actually, the import of goods was exempt if it was exempt and it 
was not open to the first respondent to pass on the burden without taking recourse to law. Thirdly, it 
is contended that the fact of the matter is that the position even before the cut off date was that 
goods in question were not exempt. 

(112) Since we are dealing with the notifications, we notice that the authority on Advance Ruling has 
gone into the history of the notifications and dealt with the same though in the context of the right 
to CIVIL APPEAL NO. 11826 OF 2018 etc. exemption in a mega power plant but not for an ultra 
mega power project. But we are of the view that as far as the history of the notifications go, it would 
continue to be relevant: 

"7.1 The Entry corresponding to the present En tty was introduced for the first time in 
1999. As pointed out by the learned Sr. counsel for the applicant, the introduction of 
this Entry in the Customs notification seems to be a follow up to the policy decision 
taken by the Central Government as set out in the communication dated 10.11.1995 
addressed by the Secretary, Ministry of Power, Government of India and the revised 
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policy/guidelines relating to Mega power projects issued in 1998. The policy 
formulated in 1995 was in relation to the "setting up of power plants of capacity of 
1000 MW or more supplying power to more than one state". In that policy document, 
it is stated that the "project of capacity of 1000 MW and more and catering power to 
more than one state should be considered as a mega project. Projects which cater 
power to a single State, irrespective of size, would not come under this category". In 
the policy which has been recast in 1998, it was decided that inter-state and 
inter-regional mega power projects were to be set up both in the public and private 
sectors. The re-organization of the public sector corporations was also envisaged by 
the policy. The policy contemplates the beneficiary States constituting Regulatory 
Commissions with powers to fix tariff. Paragraph 5 of the guidelines is important. It 
says "the import of capital equipment would be free of custom duty for these 
projects". In order to ensure that domestic bidders were not adversely affected, 
certain safeguards were spelt out." CIVIL APPEAL N0.11826 OF 2018 etc. 7.2 Entry/ 
Sl.No. 288A of Ch. 98.01 inserted by Notification No. 63/1999 substantially gives 
effect to the 1995 policy read with revised policy of 1998. The same concept of mega 
power project is to be found in that Entry. The Entry reads: 

SL. Chapter/ Descripti Standa Addition Conditi No. heading/su on of rd al Duty on 
No. b-head no. goods Rate rate 288 9801 Goods Nil Nil 82 A required for setting up 
of any Mega Power Project specified in List33, if such Mega Power Project is-

a . an 
inter­
state 
thermal 
power 
plant of 
a 
capacity 
of 1500MW 
or more; 
or 
b. an 
inter­
State 
hydel 
power 
plant of 
a 
capacity 
of 500MW 
or 
more .... _,_ 
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CIVIL APPEAL NO. 11826 OF 2018 etc. Condition No. 82 is as follows: -

82. (a) If an officer not below the rank of a Joint Secretary to the Government of 
India in the Ministry of Power certifies that-

(i) the power purchasing state undertakes, in principle, to privatize distribution in all cities, in that 
State, each of which having a population of more than one million within a period to be fixed by the 
Ministry of Power; and 

(ii) In the case of imports by a Central Public Sector Undertaking, the quantity, total value, 
description and specifications of the imported goods are certified by the Chairman and Managing 
Director of the said Central Public Sector Undertaking; and 

(c) In the case of imports by a Private Sector Project, the quantHy, total value, description and 
specifications of the imported goods are certified by the Chief Executive Officer of such project". 

"7.3 List 33 specifies by name the thermal projects and hydel projects in respect of which exemption 
is made applicable. Then, under Customs Notification No. 100 of 99 dated 28/7/99. the capacity of 
thermal power project specified in the earlier notification was altered from 1500 to 1000 MW. As a 
result of this notification, 7 more thermal projects were added to the list." "7-4 Then, the next 
notifications in succession of 2001 which are substantially the same excepting that the number of 
thermal and hydel projects specified in List 33 bas gone down." "7.5 Then comes the Customs 
Notification No. 21 of 2002 dated 01.03.2002 which is material for CIVIL APPEAL NO. 11826 OF 
2018 etc. our purpose. It reads as follows: -

SL Chapter/ Descripti Standar Addition Conditio. heading/su on of d Rate al Duty n 
No. Nob-head no. goods rate . 

40 9801 Goods Nil Nil 86 o required for setting up of any Mega Power Project 
specified in List42, if such Mega Power Project is-

a. an 
inter· 
state 
thermal 
power 
plant of 
a 
capacity 
of Hl90MW 
or more; 
or 
b. an 
inter­
State 
hydel 
power 
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plant of 
a 
capacity 
of 500MW 
or 
more ... "'"' 

as 
certified 
by an 
officer 
not below 

CIVIL APPEAL NO. 11826 OF 2018 etc. the rank of a Joint Secretary to the 
Govern men t of India in the Ministry of Power "7.6 Entry 400 was amended by the 
Notification No. 26/2003. The said amendment was necessitated by reason of the 
policy decision taken by the Government as reflected in the Union budget speech of 
203-04. The following extract from the budged speech is relevant: 

"Simultaneous to the emphasis on improvement in power distribution, our attention 
on capacity addition remains. The Government had earlier, in 1999, notified 18 
power projected as mega projects, conferring upon them various duty and licensing 
benefits. The Government now proposes to liberalise the mega power project policy 
further by extending all these benefits to any power project that fulfills the conditions 
already prescribed for mega power projects". 

Pursuant to the above policy, Notification No. 26/2003-Cus. Was issued amending 
the notification no. 21j2002-Cus. Entry 400 as amended reads: 

400 9801 Goods required for Nil Nil 86 setting up of any Mega Power Project that is 
to say-

a. an inter-state thermal power plant of a capacity of 1000MW CIVIL APPEAL NO. 11826 OF 2018 
etc. or more; or b. an inter-State hydel power plant of a capacity of sooMW or more ......... as 
certified by an officer not below the rank of a Joint Secretary to the Government of India in the 
Ministry of Power" "7.7 The amended notification no. 21 of 2002 is almost in the same language as it 
stands now (vide para 3 supra) . Thus, w.e.f. 1/4/2003, the list of specified power projects has b een 
deleted in tune with the liberalized policy of the Government. Further, it is to be mentioned that 
Entry 400 of notification no.21 of 2002 was further amended keeping in view the revised policy 
guidelines issued in order to cater to the special requirements of power projects in Jammu and 
Kashmir and NE States. Entry 399 substantially remained the same from 1999 onwards excepting 
that there was change in the Sl. No. and the rate." (113) The order of the Advance Ruling Authority is 
dated 19.12.2008. No doubt, it is after the cut off date. The case of the first respondent is not based 
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on the order of the Advance Ruling Authority. The case of the first respondent is specifically based 
only on the OM issued by the Joint Secretary in the Ministry of Power. We may notice that Joint 
CIVIL APPEAL NO. 11826 OF 2018 etc. Secretary in the Ministry of Power has a role in tenns of the 
notification. The role assigned to him is contained in condition 82 to the notification 63/1999 and 
this condition has continued thereafter also. The condition as we have noticed is that it is stated that 
an officer not below the rank of a Joint Secretary is to certify the aspects which are mentioned in 
condition 82. 

(114) It is difficult, in fact, to describe the Joint Secretary in the Ministry of Power as the 
Governmental authority which is the final authority under the law. The final authority under the law 
would be the authority under the Customs Act which issues the exemption notification. But we 
would not wish to rest our findings on the said basis as we feel that the objection of the procurers 
can rest on surer foundations. The first respondent also relies upon no doubt, the notification dated 
26.05.2006 wherein it is indicated as follows: 

"Notification No.49/2oo6-Customs In exercise of the poowers conferred by sub­
section (1) of Section 25 of the Customs Act, CIVIL APPEAL NO. 11826 OF 2018 etc. 
1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in 
the public interest to do so, hereby makes the following further amendments in the 
notification of the Government of India in the Ministry of finance (Department of 
Revenue) No.21j2002- Customs, dated the 1st March, 2002, which was published in 
the Gazette of India, Extraordinary vide number G.S.R. n8(E), dated the 1st March, 
2002, namely:.-

(I) in the Table, against S.No-400, for the entry in column (3), the following entry 
shall be substituted,namely:-

"Goods required for setting up of any Mega Power Project, so certified by an officer 
not below the rank of Joint Secretary to the Government of India in the Ministry of 
Power, that is to say-

(a) an inter-state thermal power plant of a capacit of 700MW or more, located in the 
States of Jammu and Kashmir, Sikkim, Arunachal Pradesh, Assam, Meghalaya, 
Manipur, Mizoram, Nagaland and Tripura,or 

(b) an inter-state thermal power plant of a capacity of 1000MW or more, located in 
States other than those specified in clause( a) above; or 

(c) an inter-state hydel power plant of a capacity of 350MW or more, located in the 
States of Jammu and Kashmir, Sikkim, Arunachal Pradesh, Assam, Meghalaya, 
Manipur, Mizoram, Nagaland and Tripura,or 

(d) an inter-state hydel power plant of a capacity of sooMW or more, located in 
States other than those specified in Clause(C) above", (II) in the Annexure, in 
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Condition No.86, for sub-clauses (ii) and (iii) of clause(A), the following shall be 
substituted, namely:-

"(ii) the power purchasing State CML APPEAL NO. 11826 OF 2018 etc. undertakes, 
in principle, privatize distribution in all cities, in that State, each of which has a 
population of more than one million, within a period to be fixed by the Ministry of 
Power." (115) The Tribunal has, in fact, proceeded on the basis that the goods in 
question would fall under Entry 400 relating to power projects and therefore, they 
were exempted. The Tribunal proceeded further on the basis that the notification 
dated 17.06.2011 issued by the Joint Secretary amounted to an interpretation which 
constitutes a change in law. 

(116) We are of the view that the approach of the Tribunal cannot be upheld. There is 
no material, whatsoever, apart from the notifications to indicate that the goods in 
question were being treated as exempt before the cut off date. In other words, it was 
incumbent upon the first respondent to produce incontestable material establishing 
that the goods were exempt and were being treated so before the cut off date. The 
best material would have been examples of similar cases where goods were being 
treated as exempt. Even though, it is pointed out CIVIL APPEAL NO. 11826 OF 2018 
etc. that the firs t respondent was the only ultra mega power plant, even then power 
plants including mega power plants were operational. It is difficult to conceive that 
there would not be a single case where similar inputs by way of examples of other 
power projects even if it is not ultra mega power projects would not have operated for 
the first respondent to draw from. 

(117) The word law has been defined as we have noticed. While the expression 'Indian 
Governmental Instrumentality' is used in the definition of the word law in Article 
13.1.1, the change in interpretation of any law by an Indian governmental authority 
must be the final authority under the law for such interpretation. It may be difficult 
to attribute to the Joint Secretary in the Ministry of Power the position of an Indian 
Governmental Authority who has the final authority under the law. 

14o 

But as we have indicated this must not be treated as the basis on which we disagree with the 
Tribunal. (118) The perusal of the OM does not advance the case of the fi rst respondent for yet 
another good reason. CIVIL APPEAL NO. 11826 OF 2018 etc. He does not in the OM indicate that 
the goods in question had been exempted before the cut off date and that the goods becoming 
exigible to duty on the date after the cut off date. The Authority for Advance Ruling has categorically 
affirmed that the goods of the type with which we are concerned may not qualify for exemption. The 
appellants have a case that, in fact, the Joint Secretary was essentially following the Advance Ruling. 
While it is true that the Advance Ruling may not bind the first respondent as it is not a party, and 
the respondent could not have sought a ruling under the law, it is undoubtedly an aspect which 
otherwise adds strength to the case of the appellants. There may be cases where placing the 
notification holding the field before the cut off date side by side to the subsequent notification or an 
interpretation issued after the said cut off date, the Commission or a Tribunal could find that there 
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is change in law, which added to the cost to the seller. On the other hand, when the case of the first 
respondent involves interpretation of the terms of the CIVIL APPEAL NO. 11826 OF 2018 etc. 
notification then particularly when two views are fairly competing for acceptance before the body, at 
best, we would think that the Tribunal has hazarded taking a perilous route in venturing to find that 
the OM issued by the Joint Secretary constituted the change in law. Though reliance has been placed 
on the judgment of this Court reported in Manohar Lal Sharma v. Principal Secretary & Ors. (2014) 

9 SCC 516 and Manohar Lal Sharma v. Principal Secretary & Ors. (2014) 9 SCC 614 which decisions 
purported to exempt the mining leases which were captive leases operating for the purpose of the 
power projects including the power projects specifically in question from the purview of its decision, 
we do not think that that by itself can determine the question as to whether the goods which were 
imported for the purpose of the captive mining plant was ever exempt. What was exempt has been 
goods imported for the purpose of the Power project. In other. words, as to whether the goods in 
question were goods which fell within one entry or the other is in this case a matter which is highly 
disputed and the premise of CIVIL APPEAL NO. 11826 OF 2018 etc. the first respondent viz., the 
OM of the Joint Secretary cannot be treated as being a sound foundation for making such a claim. 
(119) The parties indeed contemplated a project to be constructed and operated. The word 'project' 
we find has been used in many clauses in the contract. The word 'project' has been defined as 
follows: 

""Project" means the Power Station and the Captive Coal Mine(s) undertaken for 
design, financing, engineering, procurement, construction, operation, maintenance, 
repair, refurbishment, development and insurance by the Seller in accordance with 
the terms and conditions of this Agreement;" (120) Since the word 'power station' has 
been used in word 'project', it is apposite that we advert to the definition of the words 
'power station': 

"Power Station" means the: 

(a) coal fired power generation facility comprising of any or all the Units; 

(b) any associated fuel handling, treatment or storage facilities of the power 
generation facility referred to above; 

(c) any water supply, treatment or storage facilities required for the operation of the 
power generation facility referred to above; 

(d) the ash disposal system including ash dyke; 

CIVIL APPEAL NO. 11826 OF 2018 etc. 

(e) township area for the staff colony; and 

(f) bayfs for transmission system in the switchyard of the power station, 
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(g) all the other assets, buildings/structures, equipments, plant and machinery, facilities and related 
assets require for the efficient and economic operation of the power generation facility; whether 
completed or at any stage of development and construction or intended to be developed and 
constructed as per the provisions of this Agreement." (121) Since the word 'captive coal mine' has 
also been referred to as part of the definition of the word 'project', it is only right that we advert to 
the definition: 

"Captive Coal Mine(s) means the captive coal mines as described in Schedule l.A and 
associated fuel transport system up to the Power Station;" (122) 'Project Documents" 
again has been defined. We may also notice the definition of the words 'Prudent 
Utility Practices': 

"Project documents Mean 

a) Construction Contracts; 

b) Fuel mining agreements, including the Fuel Transportation Agreement, if any; 

c) O&M contracts; 

CIVIL APPEAL NO. 11826 OF 2018 etc. 

d) RFP and RFP Project Documents; and 

e) any other agreements designated in writing as such, from time to time, jointly by the Procurers 
and the Seller; 

"Prudent Utility Practices means the practices, methods and standards that are generally accepted 
internationally from time to time by electric utilit ies or coal mining entities for the purpose of 
ensuring the safe, efficient and economic design, construction, commissioning, operation and 
maintenance of coal mines and power generation equipment and mine of the type specified in this 
Agreement and which practices, methods and standards shall be adjusted as necessary, to take 
account of: 

a) operation and IJlaintenance guidelines recommended by the manufacturers of the 
plant and equipment to be incorporated in the Project; 

b) the requirements of Indian Law; and 

c) the physical conditions at the Site;" (123) We have set out the history of the 
notifications relating to grant of exemption for power projects. All of it began with the 
policy issued in the year 1995. The exemptions had their origin with the notification 
issued in the year 1999. Thereafter there is Notification 21/2002 which was issued on 
01.03.2002. Entry 400 in the said notification reads as follows: 
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CIVIL APPEAL NO. 11826 OF 2018 etc. S.N Chapte Description Stand Additi Condi 
o. r or of Goods ard onal tion Head.in rate Duty no. 

400 

g or 
Sub­
Headin 
g 
98.01 uGoods Nil 

required for 
setting up of 
any Mega 
Power 
Project, so 
certified by 
an officer 
not be1.ow the 
rank of a 
Joint 
Sec ret a ry to 
the 
Government of 
India in the 
Ministry of 

that Power, 
is to say-
a) an inter­
state therma1. 
power p1.ant 
of a capacity 
of 700 MW or 
more, 1.ocated 
in the States 
of Jammu and 
Kashmir, 
Sikkim, 
Arunachal. 
Pradesh, 
Assam, 
Megha1.aya, 
Manipur, 
Mizoram, 
Naga1.and and 
Tripura; or 
b an inter­
state therma1. 
power p1.ant 
of a capacity 
of 1000 MW or 
more, 1.ocated 
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CIVIL APPEAL NO. n826 OF 2018 etc. in States other than those specified in clause 
(a) above; or can inter-

(124) Thereafter 

state hydel 
power plant 
of a capacity 
of 35E> MW or 
more, located 
in the States 
of Jammu and 
Kashmir, 
Sikkim, 
Arunachal 
Pradesh, 
Assam, 
Meghataya, 
Manipur, 
Mizoram, 
Nagaland and 
Tripura; or 
d an inter-
state hydet 
power plant 
of a capacity 
of see MW or 
more, located 
in 
other 

States 
than 

those 
specified in 
clause (c) 
above"; 

another notification namely 

Notification No. 26/03 which has given a final shape to it came to be issued which 
has been noticed also by the Authority of Advance Ruling. It reads as follows: 

CIVIL APPEAL NO. 11826 OF 2018 etc. 400 9801 Goods required for Nil Nil 86 
setting up of any Mega Power Project that is to say -

a. an inter-state thermal power plant of a capacity of 1000MW or more; or b. an inter-State hydel 
power plant of a capacity of sooMW or more ......... as certified by an officer not below the rank of a 
Joint Secretary to the Government of India in the Ministry of Power (Emphasis supplied) (125) We 
may notice that with the issuance of the said notification what stands out is the following: 
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(126) While in the opening words of the Entry, there is reference to power project, it 
is conditioned by the words 'that is to say'. We can quite safely proceed on the basis 
that Entry 400 in the Notification No. 21j2002 which came into effect on 01.03.2002 
as amended by Notification No. 46j2oo8 is the Entry which must be treated as 
holding the field as on the cut off date. It is thereafter, no doubt, that the first 
respondent has invoked the change in CIVIL APPEAL NO. 11826 OF 2018 etc. law 
clause by seeking to draw inspiration from the OM issued on 17.06.2011. 

(127) Change in law clause is sought to be invoked apparently contending that there has been a 
change in interpretation by Indian Governmental Authority which has the final say in terms of the 
law. The question which looms large before the Court is whether there has been a change in law in 
terms of 'change in interpretation' placed by the Governmental authority with reference to the 
position obtaining under the notifications issued under the Customs Act. Even the clauses in the 
PPA which we have referred to maintain a distinction between a power plant and a captive mine. A 
power plant cannot be treated as the same as captive mine. In fact, Schedule 1A which defines the 
site refers to the captive mines in terms of the coal blocks which are allotted. The definition of 
captive mine also indicates that it is the coal mines as described in Schedule 1A and the associated 
fuel transport system up to the power station. No doubt, the word 'site' has also been defined as the 
land CML APPEAL NO. 11826 OF 2018 etc. over which the Project will be developed as provided in 
Annexure lA. 

(128) Undoubtedly, in view of the very purpose of having a coal mine which is to supply the requisite 
fuel for the operation of the power plant, there would be a certain measure of geographical 
contiguity. But the question for the consideration before this Court is whether that would decide the 
fate of the contents of a notification issued under the Customs Act. 

(129) We must notice that it is not as if the first respondent is the only person which had a right to 
claim the benefit of exemption on the basis that the goods which have been imported for the 
purpose of their captive mine must be treated as goods used in the power project. As the history of 
the no"tifications as captured in order of the Advance Ruling Authority would show over a period of 
time, there have been a number of power plants which have sprung up. All of them would also be 
using captive mines for the purpose of generating power. It is not as if there would be a dearth of 
examples of CML APPEAL NO. 11826 OF 2018 etc. exemption being extended to imports made by 
them and claiming the benefit of exemption under the notification. Not a single instance of an 
exemption granted to any other project where goods imported for use in the captive mine has been 
produced before the Commission, the Tribunal or even this Court. This goes a long way to negate the 
claim of the first respondent that what was once exempt has ceased to be exempt only by virtue of 
the issuance of the OM dated 17.06.2011. 

(130) There is another very important circumstance which strikes us. The material which appeals to 
us is to be found undoubtedly in the order of the Advance Ruling Authority relied upon by the 
appellant. The application, no doubt, is filed in the year 2008. What impresses the Court the most is 
the stand of the customs authorities before the Advance Ruling Authority. We cannot proceed on the 
basis that the controversy which led to the seeking of the ruling and far more importantly the 
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persistent stand of the customs authority before the Advance Ruling Authority would not shed light 
on how CIVIL APPEAL NO. 11826 OF 2018 etc. the Department viewed the matter. This is 
important as it is the customs department which has issued the exemption notification. Being the 
authors of the notification, they would be best placed to understand the width and purport of a 
notification granting exemption. They have stoutly opposed the application and laid out various 
grounds which, no doubt, has appealed also to the Advance Ruling Authority. This is an aspect 
which goes a long way to show that the view of the customs authority which in a manner of speaking 
can also be viewed as forming contemporanea expositio should not be ignored by this Court. 

(131) The first responder:t also sought considerable reliance in this regard from the Mega Power 
Projects: Revised Policy Guidelines. The relevant portions reads as follows: 

"MEGA POWER PROJECTS: REVISED POLICY GUIDELINES The following 
conditions are required to be fulfilled by the developer for grant of mega project 
status:-

a) an inter-state thermal power plant of a capacity of 700 MW or more, located in the 
CIVIL APPEAL NO. 11826 OF 2018 etc. States of Jammu and Kashmir, Sikkim, 
Arunachal Pradesh, Assam, Meghalaya, Manipur, Mizoram, Nagaland and :rnpura; 
or 

b) an inter-state thermal power plant of a capacity of 1000 MW or more, located in 
States other than those specified in clause (a) above; or 

c) an inter-state hydel power plant of a capacity of 350 MW or more. located in the 
States of Jammu and Kashmir. Sikkim, Arunachal Pradesh, Assam, Meghalaya. 
Manipur, Mizoram, Nagaland and Tripura: or 

d) an inter-state hydel power plant of a capacity of soo MW or more, located in 
States other than those specified in clause (c) above' Fiscal concessions/benefits 
available to the Mega Power Projects Zero Customs Duty: In terms of the notification 
of the Government of India in the Ministry of Finance(Department of Revenue) No. 
21/2002-Customs dated 18 March, 2002 read May, 2006. the import of capital 
equipment would b e free of customs duty for these projects." (132) The 
understanding of the Authority for Advance Ruling appears to be that as far as the 
entitlement to exemption under the notification is concerned a mega power project 
has to be understood as confined to what follows after the words ' that is to say>. In 
CIVIL APPEAL NO. 11826 OF 2018 etc. other words, though the use of the words 
power project in entry 400 would appear to suggest that it is capable of embracing 
within its scope a captive mine from which the fuel is generated to run the power 
plant, when it came to the actual beneficiary of entry 400, the maker of the 
notification has confined the exemption to the goods for the purpose of the power 
plant. In other words, the word power project has been conflated with the power 
plant. 
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This appears to be the soul of the reasoning of the Advance Ruling Authority. While we are aware 
that the first respondent is not bound by the said Ruling as it is not a party, we do not find it 
erroneous on our part in finding merit in the logic of the same or adopting the same for the purpose 
of deciding the question which squarely arises before this Court viz., whether there is a change in 
law. (133) There is also merit in the contention of the appellant that for a rticle 13.1.1 to be 
successfully invoked by the seller, it must demonstrate that there was an interpretation earlier to or 
as on the date of the cut off date which was advantageous to CIVIL APPEAL NO. 11826 OF 2018 etc. 
the seller and there has been a change in the said interpretation after the cut off date. (134) In other 
words, the OM issued with the approval of the Joint Secretary in the Ministry of Power does not 
indicate that it is a case of a change in interpretation. He does not say that the position adumbrated 
in the OM represents a shift or a chanke from what the position was prior to the cut off date. This is 
apart from any material being available to show that there was an interpretation in favour of the first 
respondent prior to the cut off date. 

(135) We reiterate that no instance of exemption to goods of similar nature being imported by any 
person for the captive mine as part of a power project be it mega or ultra mega plant is placed before 
the Commission. It is one thing to say that in a popular sense and it could be urged and it may be 
true that the word project has been defined in the PPA as power plant and the captive coal mine, but 
as we have noticed this is a matter to be determined on what was intended by the author of the 
notification CIVIL APPEAL NO. 11826 OF 2018 etc. under Section 25 of the Customs Act and the 
matter is to be further determined with reference to the express terms of the Notification. Even 
more importantly, the question must fall to be decided with reference to the interpretation available 

I 

prior to the cut off date and after cut off date. The communication, which is the OM dated 
17.06.2011 relied upon by the first respondent appears to have been issued on the basis of the 
request made by the first respondent to the State of Madhya Pradesh. (136) Shri Amit Kapur, 
learned counsel on behalf of the first respondent drew our attention to Entry 78 of notification No. 
21/02 dated 1.3.2002. Entry 78 reads as follows: 

Sr. Chapter Descriptio Standard Additional Condition No. or n of goods rate rate No. 
Heading or sub-

heading 

78. 2714.90 Ali goods, -Nil-

for the 
purpose of 
power 
generation 
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CIVIL APPEAL NO. 11826 OF 2018 etc. (137) Shri Ramchandran, learned senior 
counsel, would point out that the said Entry relates to inputs for power generation. 
The case of the first respondent is also that Entry 399 actually specifically deals with 
the goods required for coal mining project under which the first respondent bas been 
visited with customs duty. 

(138) The argument of Shri Amit Kapur is that first of all, Entry 78 if contrasted with Entry 400 
would show that all goods needed for a power project understood in a larger sense as including a 
captive coal mine would also come within four walls of Entry 

400. (139) Shri Amit Kapur, learned counsel, would point out that captive coal mine envisaged as 
such is one where the entire production of coal is to be utilised for the power plant in question which 
also would indicate that it is part of the power project. It is not in dispute that whatever may be the 
distinction which may exist between a mega power project, an ultra mega power project (we are 
concerned with latter), there is no separate CIVIL APPEAL NO. 11826 OF 2018 etc. notification 
under the Customs Act which deals with ultra mega power project. 

(140) The upshot of the above discussion is that we are of the view that the first respondent has not 
been able to demonstrate that there was a change in law as contemplated in Article 13.1.1 by 
issuance of the OM dated 17.06.2011. 

RELIEF (141) The three procurers who were respondents before the Tribunal have not chosen to file 
appearance before this Court. The lead procurer bas filed an appeal before this Court. Further, there 
is only one PPA. Ironically, decisions relating to Order XLI Rule 21 and Rule 33 have been placed 
before this Court by the first respondent reminding this Court of the power available to it. No doubt, 
they placed this position in an attempt at salvaging the situation arising from no appeal have been 
filed by it challenging the finding relating to there being no change in law in regard to the water 
intake system. 

CIVIL APPEAL NO. 11826 OF 2018 etc. (142) In the facts of this case, we also notice that the three 
non-filing parties are respondents in the appeals filed by the appellants. We also cannot be 
unmindful of the argument of Shri P. Chidambaram and others that if the first respondent had a 
case that they were entitled to an exemption under the situation extant prior to the cut off date then 
proper remedy would be to seek refund on the basis that they have been illegally visited with 
customs duty. 

(143) In the facts of this case, we feel that the interest of justice do require that the impugned order 
be set aside not only as against the appellants but also as against the three non- appellants. In the 
nature of the litigation, we would think that the benefit of this order should be vouchsafed to the 
three respondents also, viz., (1) respondent No. 12(BSES Rajdhani Power Limited); (2) respondent 
No. 13 (BSES Yamuna Power Limited); and (3) respondent No. 15(Uttarakhand Pm~er Corporation 
Limited). Apparently, these respondents have not contested the appeals. 
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" CML APPEAL NO. 11826 OF 2018 etc. (144) As we have noticed in the beginning as a sequel to the 
impugned order, the Commission has passed orders allowing the claim relating to the water intake 
system whereas it has rejected the prayer relating to change in law flowing from OM dated 
17.06.2011. The affected parties have carried the matter to the Tribunal in appeals. It is brought to 
our notice that this Court passed an order of stay dated 25.11.2019. Since the appellants have 
challenged the order of the Tribunal, the subsequent order by the Commission can only be treated as 
a consequential order and therefore, it may not have any independent legs to stand on. The 
appellants must be given the fruits of the decision which ultimately is rendered in their favour, as we 
are rendering this judgment. 

(145) Accordingly, the appeals are allowed. The impugned order is set aside. The order will enure to 
the benefit also of the three respondents also, viz., (1) respondent No. 12(BSES Rajdhanj Power 
Limited); (2) respondent No. 13 (BSES Yamuna Power Limited); and (3) responden t No. 
15(Uttrakhand Power CML APPEAL NO. 11826 OF 2018 etc. Corporation Limited). Equally, the 
order passed by the Commission consequent upon the remand under the impugned order cannot 
survive. The appeals filed will also lose their force and it is for the appellants to do the needful to 
bring it to an end in the light of this judgment. 

The parties will suffer their own costs . 

................................................................ , J. 

[ K.M.'JOSEPH] ................................................................ , J. 

[ B.V. NAGARATHNA) New Delhi; 

April o6, 2023. 
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EXECUTION APPLICATION NO. 50 OF 2023 IN OA No.60 of2014 
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07~03toe .... : .~ ~ 'bl 
• II~• 
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~ --

... Applicant 

VERSUS 

UOI&Ors. ... RESPONDENTS 

KNOW ALL to whom these present shall come that 1/We, Mahesh Kapoor, partner M/s Jhankar 
Banquets, competent to sign affidavit and file reply, do hereby appoint Vivin Kumar Ahuja (D 
2216/2022) & Associates Advocates & Consultants (Mr Kamal Joshi 0881/2022), Tel 
9871235758 (hereinafter called the advocate/s) to be my/our Advocates in the above noted case 
authorize them:-
To act, appear and plead in the above noted case bef~re this Tribunal/Court/Authority or in any 
other court/tribunal in which the same may be tried or heard and also in the appellate court 
including High court subject to payment of fees separately for each court by me/us. 
To sign, tile, verify and present pleadings, appeals, cross-objections or petitions for Executions, 
Review,· Revision, withdrawal, compromise or others petitions or Affidavits or others Documents 
as may be deemed necessary or proper for the prosecution of the said case in its all stages subject 
to payment of fees for each stages. 
To File and take back Documents to admit and/of Deny the Documents of the opposite party. To 
withdraw or Compromise the said case or submit to arbitration any differences or disputes that 
may arises touching or in any manner relating to the said case. 
To take execution proceeding. To deposit, draw and receive monthly cheques, cash and grant 
receipts thereof and to do all other acts and things which may be necessary to be done for the 
progress and in the course ofthe prosecution of the said case. 
To appoint and instruct any other Legal Practitioner authorizing him to exercise the power and 
authority hereby conferred upon the Advocate whenever he my thinks fits to do so and to sign the 
power of attorney on our behalf. 
And Jlwe undertake that 1/we or my/our duly authorized agent would appear in Court on all 
hearing and will inform the Advocate for appearance when the case is called. 
A'ld 1/we the undersigned do hereby agree not to hold the Advocate or his substitute responsible 
for the result of the said case. The Adjournment costs whenever ordered by the court shall be of 
the Advocate which he shall received and retain for himself. 
That in case, the costs is imposed on me/us by court shall be paid by us/me too. And 11 we the 
undersigned do hereby agree that in the event of the whole or part of the fee agreed by me/us to 
be paid to the Advocate remaining unpaid he shall be entitled to withdraw from the prosecution of 
the said case until the same is paid up. 
The fee settled is only for the above case and above court. I I we hereby agree that once fee is 
paid, I /we will not entitled for the refund of the same in any case whatsoever and if the case 
prolongs for more than three (3) years the original fee shall be paid again by me/us. 
IN WITNESS WHEREOF we do hereunto set my/our hand to these presents the content of which 
have been read over & explained to me in vernacular and the same are understood by me/us on 
this .... . Day of ~ .. ~;;;-.;;:,.4 Accepted subject to the terms and payment ofthe fees. 

. ~Client(s) 
~- \ . 

&. 1 ms.5 
~::>~· • 

VIVIN KUMAR AHU 1 9 ( I' 
Advoca 

Enrolment No.D/2216/20 ~~ 29 
~49, Sector-4, Gurugram-122041 (Hr) ~ 
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M Gmail Vivin Ahuja <vivinahuja@gmail.com> 

(no subject) 

Vivin Ahuja <vivinahuja@gmail.com> $at, 27 Apr at 1:12PM 
To: madhumita@casassociates.in <madhumita@casassociates.in>, 
sameer@casassociates.in <sameer@casassociates.in> 

Dear Sir/ Madam 

Please find herewith enclosed as attachment a copy of reply on behalf of Respondent 
No. 3 to. the Execution Application No 50/2023 in the matter of Society (for SPCHENA) 
Vs Uol and Ors 

Please acknowledge receipt of the same 

Warm Regards 

Vivin Ahuja 
Advocate for R 3 
vivinahuja@gmail.com 
9871235758 
--------~- Forwarded message --------­
From: Vivin Ahuja <vivinahuja@gmail.com> 
Date: Sat, 27 Apr 2024 at 1:04PM 
Subject: 
To: Vivin Ahuja <vivinahuja@gmail.com> 

Protection of Culture. pdf 
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