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BEFORE THE NATIONAL GREEN TRIBUNAL

PRINCIPAL BENCH
NEW DELHI

EXECUTION APPLICATION NO.50 OF 2023
I
ORIGINAL APPLICATION NO.60 OF 2014

IN THE MATTER OF:

Society for Protection of Culture, Heritage, Environment,
Traditions and Promotion of National Awareness [Also known
as 'CHETNA'|

..Applicant

Versus

Union ol India & Ors.
...Respondents

REFLY ON BEHALF OF THE RESPONDENT NO.3, TO THE
ABOVE-CAPTIONED PRESENT EXECUTION APPLICATION
OF THE APPLICANT-SOCIETY

B e e e e e e e N I e e

MOST RESPECTFULLY SHEWETH:

That the above-captioned present Application has been filed by
the Applicant alleging non-compliance (non-adherence) by the
respondents of the Judgement dated 10.07.2015 of this
Hon'ble Tribunal and seeking due compliance thereof by the
respondents.

Preliminary Objections

. That the present Application is a gross abuse of the process of
law and this Hon'ble Tribunal. The present Application is
liable to be dismissed for the said short reason alone.
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That the present Application has been filed for some personal
grudge and/or vendetta of the Applicant-Society against the
answering respondent No.3. The Application lacks bonafide
and is, therefore, liable to be dismissed forthwith.

. That the Applicant-Society does not raise any issue/

grievance; complaint of any violation of any environmental
laws /provisions by the respondent No.3. In view thereof, the
present Application is not tenable.

. The Applicant SPCHETNA in his Original Application

MNo.60 /2014 had sought the following relief :-

(a) Direct the Respondent No.2 to take the possession of the land

around the Asiad Tower situated adjacent to Siri Fort Complex
admeasuring 18,500 sq.mtrs, along with the remaining area
and restore the area to its natural state and maintain the
same as green for the purpose . of District Park and allow the
general public to use the same ;

(b)Te quash the letter dated 18.12.1997 along with the site plan

4.1

wherein the green area/land admeasuring 18,500 sg.mtrs.
around the/said Tower was illegally handed over by the
Respondent No.2 to Respondent No.3.

In the present execution application, they are seeking relief
which were not prayed in the original application inter alia
directions for running Tower Restaurant as pre-condition. The
said prayer of the applicant in execution application is beyond
relief sought by the applicant in his original application. Relief
which is not prayed in the Original Application cannot be
granted. Reliance is placed on the judgements of Hon'ble Apex
Court in the following matters

In the case of Messrs. Trojan & Co. Ltd. Vs. Rm. N.N.
Nagappa Chettiar, {1953 AIR 235, 1953 SCR 780},
Annexure P/1, Hon'ble Apex Court considered the issue as to
whether relief not asked for by a party could be granted and

Ln
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that too without having proper pleadings. The Court held as
under:-

"It is well settled that the decision of a case cannot be based
on grounds outside the pleadings of the parties and it is the
case pleaded that has to be found. Without an amendment of
the plaint, the Court was not entitled to grant the relief not
asked for and no prayer was ever made to amend the plaint so
as to incorporate in it an alternative case.”

In the case of Bharat Amratlal Kothari & Anr. Vs. Dosukhan
Samadkhan Sindhi & Ors. {AIR 2010 SC 475}, Annexure
P/2, Hon'ble Apex Court held:

"Though the Court has very wide discretion in granting relief,
the Court, however, cannot, ignoring and keeping aside the
norme and principles governing grant of relief, grant a relief
not even prayed for by the petitioner.”

In the case of 8iddu Venkappa Vs Smt.Rangu 8. Devadiga
And Ors { AIR 1977 CS 890, (1977)3 SCC 532 }, Annexure
P/3, Hon'ble Supreme Court held:

“The High Court therefore went wrong in ignoring this
basic principle of law, and in making entirely new case which
was not pleaded and was not matter of the trial.”

That there is no ‘breach’ whatsoever of the terms and
conditions of the License Deed, signed and executed between
the respondent No.2 (DDA) and the answering respondent
No.3. Without prejudice thereto, it is submitted that if at all
there is any breach of any of the terms and conditions of the
License Deed, the respondent-DDA alone would be the
concerned aggrieved party to raise any such issue. Pertinently,
the respondent-DDA has not alleged any breach of the terms
and conditions of the License Deed. In the respectful
submission of the respondent No.3, enforcing the contract
between the parties is beyond the jurisdiction of this Hon'ble
Tribunal. Further, the civil courts would be the proper court of
jurisdiction for determining the question of such a contractual

breach, if any.
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6. Further, there is no ‘environmental issue' involved in the
matter. Indeed, the respondent No.3 had increased and
enhanced the greenery at the said Area/Land. This was
admitted by the respondent-DDA and duly accepted, and
recorded, by this Hon'ble Tribunal in Para 26 of its Judgement
dated 10.07.2015, which has been reproduced in para 15 of its
subsequent Order dated 31.07.2017. The relevant portion
thereof reads as below:

Quote

15. The Tribunal has recorded reasons as could be seen from
paragraph 26 of the judgment wherein on legal
consideration of the grounds wurged the bench has
concluded:

“in any event if such violations are effected its is that
statulory duty of the respondent No.2 either as a lessor or
licensor to take appropriate action. As long as the statutory
nature of the Master Plan remains in the appropriate form it
i5 not for this Tribunal to hold that the respondent No.2 is
either not entitled to lease or give on license either the
Tower Restaurant or the surrounding areas. Moreover.
there has been a specific finding that during these
years, the respondent No.3 has taken steps to make
the green area by planting more trees. Therefore,
looking inte any angle, we are unable to accept the
contentions of the learned senior counsel for the applicant
in this regard.

This would show that the first ground urged by the
applicant guestioning the validity of the license

dated 18.12.1997 has been negated.

Unguote

7. The present executionn application is not maintainable inter

alia on the ground mention below:
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a) The applicant is seeking execution of the order of this Hon'ble
Tribunal dated 10 July 2015 whereas the said order has
already been reviewed and modified by this Hon'ble Tribunal
vide order dated 31 July 2017 as such this application is not

maintainable and is liable to be dismissed on this ground.

b) The applicant seeks directions to Respondent No 2 and 3 to
stop using area without running and operating tower
restaurant in their relief/ prayer under Clause b of prayer. In
original application the applicant did not pray the said reliefl. It
is settled law that relief cannot be beyond the prayer. Now new
relief cannot be sought under execution application. Thus, the

cxecution application is liable to be dismissed on this ground.

c] That the applicant is seeking direction to the Respondent No 3
to submit NOC and copies of the bills issued by BSES
Rajdhani Power Limited. The said prayer is outside the scope
of original application and thercfore the execution application
is liable to be dismissed on this ground.

=

d) The applicant in execution application has prayed for placing
on record certified copies of Balance sheets submitted to
Income Tax department. The said prayer is outside the scope

of execution application.

The relief sought by the applicant clearly indicates the
execution application has been filed with ulterior motive and
to harass the Respondent No 3. The said execution application
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is liable to be dismissed with exemplary cost and may plcase

be dismissed.

That the answering respondent ne.3 made all out sincere
efforts to start operations of Tower Restaurant as explained

below:

Despite incurring such a huge expense, the respondent No.3 could
not commence its business at the ‘Tower Restaurant' as there was
extensive leakage from the Over-head Water Tank, situated in the Tower.
The said leakage was [illing the wells of the lifts (elevators) with water
making the lifts unusable and, in the process, the Tower Restaurant’
was completely inaccessible. The respondent No.3 made numerous
reminders and representations to the respondent-DDA, but to no avail.
As grievances of the respondent No.3 were not being addressed by the
respondent-DDA, it (respondent No.3] approached the Hon'ble High
Court by way of a Writ Petition |being WP(C) No.4776 of 2000, which was
disposed-of on 08.05.2005. A copy of the said Order dated 08.05.2001 is
appended hereto as Annexure-P/4.

That in the year 2001, the respondent No.3 approached the Delhi Fire
Services for NOC, but were informed that the letter should be addressed
through DDA (respondent No.2 herein). Accordingly, the respondent-
DDA, vide letter dated 26.03.2003, requested the Fire Department for
NOC. Pertinently, the respondent No.3 had already installed the [fire-
fighting System at the ‘Tower Restaurant’, which was also informed to
the Fire Department, vide its letter dated 21.02.2003, a copy whereof is

appended hereto as Annexure-P/5.

The NOC was declined by the Fire Department on 20.02.2004, stating
that the ‘Tower Restaurant' did not meet the Building Bye Laws, 1983,
Pertinently, the ‘Tower Restaurant’ building had been constructed by the
respondent-DDA, and not the respondent No.3. The respondent-DDA,
therefore, should have obtained the requisite Fire NOC  before
constructing the said Building, which, evidently, was not done.
Importantly, the respondent-DDA made no disclosure of the said
material fact in the NIT.

Subsequently, the Fire Department, wvide communication dated
14.10.2004, addressed to the respondent-DDA, agreed that since the
Building was constructed before 1983, the Building Bye Laws, 1967 were
to be followed in grant of NOC. It, however, stated that in view of Clause
72 Part (1) of the BBL, 1967, since the width of the Staircase in the
present case was leas than 4 [t 6 inch, an additional stairease should be
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vided. A copy of the said letter dated 14.10.2004 of the Fire
Department is appended hereto as Annexure-P/5,

The respondent No.3 approached the respondent-DDA for its approval for
construction of "additional staircase”, in order to gbtain NOC from the
Fire Department. The respondent No.3 wrote numerous letters, inter
alia, dated 06.06.2005; 08.08.2005; 17.11.2005; 15.02.2006; 22.02.2006
and 08.05,2006, in that regard. The Screening Committee of the
respondent/ DDA in its meeting held on 10.05.2006 agreed to the
proposal of modification of the existing staircase. A copy of the Minutes
of the Meeting dated 10.05.2006 of the Screening Committee, is
appended hereto as Annexure-P/7.

Pursuant to the above, the respondent No.3, on 21.07.2006, submitted
to the respondent-DDA, a report for widening of the staircase. However,
after a delay of about 19 months, the respondent-DDA, on 22.02.2008,
informed that widening of existing staircase was not sufficient and an
additional staircase would have to be provided in the existing building.

The Fire Department, by its subsequent communications dated
24.04.2009 and 26.05.2000, reiterated its stand (for construction ol
additional staircasc). Copies of the aforesaid communications dated
24.04.2009 and 26.05.2009, of the Fire Department are collectively
appended hereto Annexure-P/8.

The respondent No.3, again, appreoached the Hon'ble High Court by way
of & Writ Petition [WP{C) No.11984 of 2009], against the arbitrary actions
of the Fire Department. The said Petition was disposed off vide Order
dated 09.02.2010, holding that the Building Bye Laws, 1962 would be
applicable. A copy of the said Order dated 09.02.2010, is appended

hereto as Annexure-Pf9, and the operative portion whereof reads as
below:

QUOTE

15.  Accordingly, impugned communications dated 22.02.2008, 24.04.2009
and 26.05 2000 are guashed. I may be clarified that as and when a fresh
application is made by the petitioner and / or respondent no.1 for grant of no
objection, respondent no.2 will consider the same in accordance with law and
if all the conditions are met, the NOC shall be granted.

UNQUOTE

That upon the aforesaid decision (dated 09.02.2010) of this Hon'ble
Court, and based on the approval [dated 10.05.2006) of the Screening
Committee, the respondent No.3 got prepared the detailed Architectural
Drawings for the proposed Stmircase and submitted the same on
16.06.2010, for approval of the respondent-DDA.

10
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That, on 28,05.2010, the entire Premises (the Tower Restaurant’ and the
‘Adjoining Arca') were abruptly sealed, and it remained sealed for a
period of 3 year and 09 months (45 months), tll 22.02.2014.

Upon de-sealing of the Premises, the respondent No.3 wrote to the
respondent-DDA on 18.05.2014, and re-submitted ite proposed
Architectural Drawings for conceptual approval of the Scheme. The said
Plans/ Drawings, after attending to the observations of the Fire
Department, were re-submitted on 19.10.2015. A copy of the petitioner’s
letter dated 19.10.2015 is appended hereto as Annexure-P/10.

The Fire Department, however, refused the same on 16.09.2016, stating

“approval of design of staircase does not fall under the purview of this
deparimenf” and asked the respondent No.3 to approach the DDA for the

same. A copy of the letter dated 16.09.2016 of the Fire Department is
appended hereto as Annexure-P/11,

The rezpondent-3 vide letter dated 22.09.2016 asked the respondent
No.2 to get the conceptus] approval rom the Fire Department, before it
would proceed on the structural designing. The Fire Department, again,
by its letter dated 16.09.2016, informed that “the approval of design of
siaircase does not fall under the purview of this department’. A copies of
the letters dated 22.09.2016 and 05.10.2016 of the Fire Department are
collectively appended hereto az Annexure-P/12.

In view of the said conflicting stand, the respondent No.3, on 28.12.2016
requested the respondent-DDA to resolve the long pending issuc and to
convene a joint meeting of the senior officers of the Fire Department; the
Architectural Wing, DDA; and Engineering Wing, DDA; and Land
Disposal Department, DDA and the respondent No.3. A copy of the
respondent No.3's letter dated 28.12.2016 is appended hereic as

Annexure-P/13.

That in the Meeting dated 14.07.2017, held under the Chairmanship of
the Principal Commissioner (LD&H), DDA, it was agreed in principle that
the respondent No.2 would raise construction of the 2m Staircase at its
expense and all concerned were directed to take-up further course of
action in terms thereol. A copy of the Minutes of Meeting dated

14.07.2017 is appended hereto as Annexure-P/14,

Mothing further, however, was heard from the respondent-DDA for very
long period of time, and the respondent No.3, by its letter dated
06.05.2019, informed the respondent-DDA that ever since grant of the
Lease of the Tower Restaurant’, the respondent No.3 has not been
allowed to operate the same even for single day. A copy of the letier
dated 06.05.2019 is appended hereto as Annexure-P/15.

11
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That socon thereafter, however, the entire Premises (the Tower
Restaurant' and the 'Adjoining Area) were again sealed on 28.05.2019
and it, again, remained scaled for a period of 3 years 9 months (45
months) till 23.02.2023, when the same were de-sealed on the Orders of
the Judicial Committee constituted by Hon'ble Supreme Court of India.

Brief factual matrix

A.That the respondent No.2 (DDA) had carried out infra
development works required for ASID 1982 games in Delhi
during 1980 to 1982. The Tower Restaurant was alsc
constructed by respondent No. 2 as a part of the said
development in accordance with the provisions of MPD 1962,

B. That the respondent No.2 (DDA) has granted the lease of

the Tower Restaurant to respondent No.3 after following due
process of law in year 1997.

C.The respondent-DDA on 18.10.1996, issued an NIT for the
Tower Restaurant/comprised in an area admeasuring about
916.43 Sgm/ on lease; and the Adjoining Area(comprised of
17,541.07 Sqm, excluding the 42.50 Sqm area of a Monument),
the license, for holding marriages and social functions etc., for
a period of 30 years.

D.The bid of the respondent No.3 was accepted by the
respondent-DDA on 20.11.1996 and physical possession of the

above Areas/ Premises was handed-over to the respondent
No.3 on 19.07.1997,

E. The respondent No.3 strongly believes that the Applicant-
Society is working at the behest of some vested interests and
the respondent No.3 is being prevented from undertaking its
legitimate business activities in a lawful manner. This also
establishes gross abuse of the process of law and this Hon'ble
Tribunal.

F. The Applicant-Society had approached this Hon'ble Tribunal
with the following allegations and averments:
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that the area around the ‘Asiad Tower' admeasuring 18,500
sq. mtr. is a ‘District Park’ and meant to be used by the
general public;

that the respondent-DDA (respondent No.2) had through a
letter dated 18.12.1997 illegally handed over the said
Area/Land to the respondent No.2;

the Applicant-Society had questioned the grant of the
possession of the said Area/Land to the respondent No.3,
alleging it to be in violation of MPD 1962, 2002 and 2021 and
the Zonal Development Plan;

that the principle of public trust has been breached by the
respondent-DDA in granting the license in respect of the gaid
Area/Land to the respondent No.3;

that the said Area/Land was meant for District park and not
earmarked for marriages etc.;

that by using the said Area/Land for marriages etc., the
respondent No.3 was violating the laws;

[ ]

G.With the above averments, the Applicant-Society had, in the
present Original Application (0.A. No.60 of 2014), prayed for
the following twe reliefs. This Hon'ble Tribunal has taken note
of the same in order dated 31.07.2017 in para number 3.

a) Direct the respondent No.2 to take possession of the land
around the Asiad Tower situated adjacent to Siri Fort
Complex admeasuring 18,500 sq. Mtr. along with the
remaining area and restore the area to its natural state and
maintain the same as green for the purpose of District Park
and allow the general public to use the same;

b) To quash the letter dated 18.12.1997 along with the site
plan wherein the green area/land admeasuring 18,500 sq.
mtr. around the Asiad Tower was illegally handed over hy
the respondent No.2 to the respondent No.3.

H. Based on the pleadings of the Parties, this Hon'ble Tribunal
framed the following issues:

1. Whether the letter dated 18.12.1997 would confer any
right of license on the third respondent in respect of the

13
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green area in the district park to the extent of 18500 sq.
mitrs.

2. Whether the issue raised in this case has already
attained finality

3. Whether the third respondent is entitled to exclusive
use of 18500 sq. mtrs. around Asiad Tower Restaurant
for the marriages and parties or the green area is liable
to be used by public for recreation also

4.To what other relief the parties are entitled to?

I. This Hon'ble Tribunal had, on 10.07.2015, upheld the grant of
the License (in respect of the Adjoining Area/Land) by the
respondent No.2 to the respondent No.3. Para 30 of the
Judgement dated 10.07.2015 of this Hon'ble Tribunal reads as

below:

Quote

the affirmative and against the applicant holding that the
letter 18.12.1997 would confer a right of license on third
respondent in respect of 18500 sg. mirs in the green area
for use for marmmages, parties, efc.Issue No.2 is held in
Savour of applicant helding that the issue relating to the use
of 18500 sq. mtrs in the green area around Tower
Restaurant has not aftained finality. In respect of issue
Ne.3, we hold that the third respondent is not entitled to
exclusive use of 18500 sq. mirs around Asiad Tower
Restaurant but entitled fo use for conducting marmages not
more than 10 days in a month as held by the Hon'ble
Supreme Court of India and on the remaining days the
public shall be allowed to use the green area however
subject 1o the policies of the DDA in this regard.

Unquote

J. Thus, while partly allowing the above-captioned main
Application, this Hon'ble Tribunal had in para 31 of its
Judgement dated 10.07.2015 issued the following directions:

Quote

14
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31 Accordingly while partly allowing the application,
we issue the following directions which are to be
serupulously followed by the second and third
respondents apart from the SDMC and DPCC and ensure
that proper and continuous compliance is carried out and
take appropriate actions whenever there are wviolations
and giving liberty to the applicant to move appropriate
applications before the Tribunal.

The third respondent shall be entitled to use the green
area to the extent of 18500 sq. mirs around the Tower
restaurant for marriages, parties etc. not more than 10
days in a month and subject fo the condition that it shall
also run the Tower Restaurant and pay all necessary
lease and license charges in accordance with the terms
and conditions of lease and license to be executed.

It will be open to the second respondent to execute the
necessary license deed in favour of the third respondent
regarding the use of 18500 sg. mirs of green area around
Tower restaurant subject to the above conditions and
other conditions as may be stipulated by it.

The second respondent shall ensure that the third
respondent complies with all the conditions of
lease/license and take appropriate action on violation of
the same.

The third respondent shall be responsible for the conduct
of anyone permitted by it to use the green area for any
recreational activities regarding the adherence of
standards of noise level as prescribed by DPCC both
during day and night hours. In the event of the limit being
exceeded either by loud speakers or by use of crackers,
the SDMC, DPCC and local police shall take immediate
action including crniminal prosecution. This direction is
needed to protect the interest of senior citizens, children
and unhealthy persons undergoing medical treatments, as
right to life includes decent living with peaceful conditions
guaranteed under the constitution of India and repeatedly
insisted by the Hon'ble Supreme Court of India.

15
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5.  The third respondent shall not be permitted to put up any
permanent structures in the green area and even the
temporary structures erected for recreafion shall be
removed immediately and while doing so ensure that no
damages are caused to trees, green area or land in the
surrounding arec.

6. The second respondent shall permit public including the
members of applicant association in the rematning 20/ 21
days to be used as lung space however with usual
conditions as may be imposed by it as the policy.

7. The third respondent shall ensure that vehicular parking
i1s regulated properly on the roads adjoining the green
area and in the surrounding areas during the times of
marriages and parties.

8. In the event of failure of the third respondent in ensuring
any of the above conditions the second respondent shall
take appropriate legal action.

Unquote

K. At this stage, it may be submitted that in its subsequent Order
dated 31.07.2017, this Honble Tribunal has noted that
transaction of the respondent-DDA for grant of license for use
of Adjoining Area was wupheld in the Judgement dated
10.07.2015. Para 17 of the Order dated 31.07.2017, reads as
below:

uote

17. This would imply that the transaction of the DDA and the
respondent No.3 to grant of license for use of green area
measuring 18500 sqg. mirs. 15 upheld.

Unquote

L. That — as noted above — while upholding the transaction of the
respondent-DDA for grant of license for use of Adjoining Area,
this Hon'ble Tribunal, by its aforesaid Judgement dated
10.07.2015, put conditions, firstly, restricting the use of the
said Adjoining Area for a period of 10 days in a month; and,
secondly, that use of the Adjoining Area shall be subject to the

16
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condition that the respondent No.3 shall alse run Tower
Restaurant.

M. That the aforesaid stipulations adwversely affected the
commercial terms of a concluded Contract between the
respondent No.2 (DDA) and the respondent No.3 and
amounted to re-writing a contract, and/or creating a new
contract, for the Parties. Moreover, the same were also beyond
the relief claimed by the Applicant in its Original Application,

N. That the respondent No.3 had, therefore, filed an application
seeking review of the Judgement dated 10.07.2015, of this
Hon'ble Tribunal, wherein it prayed as below:

Quote
1) Allow the application and review the Judgement dated

10.07.2015 passed by this Hon'ble Tribunal to the extent
the present Applicant’s use of area in question has been
restricted for 10 days in a month and remaining 20-21
days the public, members of the Society have been
permifted use of the said area and it is directed that
Applicant / Respondernt No.3 shall use green area subject
to the condition that it shall also run Tower Restaurant.

Unguote

0. The aforesaid application (Review Application No.23 of 2015} of
the respondent No.3, was allowed by this Hon'ble Tribunal
vide Order dated 31.07.2017, and the relevant portion thereof
reads as below:

Quote

24. As a result while confirming the findings of this Tribunal
on various points recorded, we are of the opinion that the
ban imposed by this Tribunal by the Judgement under
review restricting the use of the land measuring 18500
sq.mirs by the Respondent No.3 for a imited period of 10
days in a month needs to be modified and we permit
him to utilise the land in terms of the license

granted by DDA un-interrupted.

Unquote

17
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The sole grievance of the Applicant-Society in the present
Execution Application is that the respondent No.3 is not
running the ‘Tower Restaurant, and is still using the
‘Adjoining Areas’ for holding marriages and parties etc.

It is again submitted that running/ operating the Tower
Restaurant’ was never a condition for use of the ‘Adjoining
Area’. No such condition/stipulation was madec in the Terms
and Conditions, issued by the respondent-DDA at NIT stage.
This can be verified from a bare perusal of the Terms and
Conditions of the Lease and the License, issued by the
respondent-DDA, along with its Notice Inviting Tender [NIT|,

Furthermore, as detailed hercinabove, though this Hon'ble
Tribunal had, in its Judgement dated 10.07.2015 imposed the
condition that use of the ‘Adjoining Area’ shall be “subject to
the condition that it shall also run the Tower Restaurant and pay
all necessary lease and license charges in accordance with the
terms and conditions of lease and license to be executed'.
However, by the subsequent Order dated 31.07.2017 of this
Hon'ble Tribunal, the said stipulation was modified and the
respondent No.3 was permitted to use the ‘Adjoining Area’ in
terms of the license granted by the respondent-DDA. The
Order dated 31.07.2017 of this Hon'ble Tribunal expressly
records “we permit him to utilise the land in terms of the

license granted by DDA un-interrupted.”

The respondent No.3 further submits that the terms and
conditions of the License Deed were formulated and settled by
the respondent-DDA, much prior to the issuance of the NIT for
the same in the year 1996, The Tender-bids were invited on
the basis of the said Terms & Conditions. The contracts were
awarded on the basis of the said Terms and Conditions. Upon
award of the Contracts, the said Terms and Conditions were
agreed between the Parties (the respondent-DDA and the
respondent No.3), way back in the year 1997. Pertinently, the
said Terms & Conditions did not stipulate that use of the
‘Adjoining Area’ would be subject to the running of the Tower
Restaurant’. Thus, use of the ‘Adjoining Area’ was not subject
to the running of the “Tower Restaurant’,

18
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Indeed, even before this Hon'ble Tribunal, it was nobody’s case
that the ‘Adjoining Area/Land’ can only be used if the Tower
Restaurant’ was functional. Even the Applicant-Society never
pleaded on those line, or to that effect. Moreover, as would be
evident from the issues framed in the present matter for
determination, no issue with regard to the restrictions to be
imposed by this Hon'ble Tribunal for use of the ‘Adjoining
Area’ by the respondent No.3, was framed.

The Review Order dated 31-07-2017 is very clear that the
Respondent No. 3 is permitted to utilise the land in terms of
the licence granted by DDA, un-interrupted. Further, the
intention of the Hon'ble Tribunal has been firmly expressed in
para 25 that the Respondent no. 3 shall also run the Tower
restaurant, so that it cannot be separated and the same
person i.e., the respondent no. 3 shall pay all the necessary
lease and license charges in accordance with the terms and
conditions of lease and license to DDA.

The allotment of the two Premises (Tower Restaurant’ and
‘Adjoining Area’), though made under the same auction notice,
but their user were independent of each other. The ‘Adjoining
Area’ could be put to use right from the inception, whereas the
‘Tower Restaurant’ could only be used after obtaining requisite
permissions and licenses from various agencies. Therefore,
user of the two Premises (Tower Restaurant’ and ‘Adjoining
Area’), which is independent of each other, could not have
been inter-linked.

Such a stipulation, and/or restriction, being contrary to the
commercial terms already agreed between the Parties (the
respondent-DDA and the respondent No.3), could not have
been introduced/added by this Hon'ble Tribunal. This was
extensively submitted and argued before this Hon'ble Tribunal
during hearing of the Review Application No.23 of 2015, and,
therefore, the said stipulation was whittled down by this
Hon'ble Tribunal in its Order dated 31.07.2017.

Thus, the very basis and/or substratum of the present
execution Application of the Applicant-Society, is completely
missing and/or flawed. The present Application is, thus,
factually misconceived and legally untenable. In the respectiul
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submission of the respondent No.3, it is a gross abuse of the
process of law and this Hon'ble Tribunal.

The Petitioner is in gross error by interpretation that if the
Tower restaurant is not functional due to whatsoever reasons,
respondent 3 cannot use the adjoining area. On the contrary it
was the case of the Eespondent No. 3 before the respondent
DDA, that because of the technical issues, the tower
restaurant is not being allowed to operate and therefore,
respondent DDA shall take appropriate steps to remove the
same and,/ or compensate the respondent no. 3.

In any cvent, and without prejudice to the above, the
respondent No.3 submits that -

it has never refused to use, run, and operate the ‘Tower
Restaurant’;

it is very much in possession of the said Premises (Tower
Restaurant) and has bonafide intention of using/operating the
sSame;

it has paid, in advance, the Lease Rent for the entire Lease
duration of 30 years;

it has regularly paid all the contractual, legal and statutory
dues/charges, such as, ground rent etc. in respect thereof;

the Ground Rent for the same stands paid up to March, 2025,
it has applied for all the permissions, approvals, and licenses
ete.

the respondent No.3 is mnot in default in any manner
whatsoever for not being able to operate/run the said Tower
Festaurant”,

there is no default or breach on the part of the respondent
No.3 in that regard;

the NOC from the Fire Department has not been given for the
reason that the Tower Restaurant Building is not compliant;
this material fact was concealed from the respondent No.3,
when the respondent-DDA issued NIT and alse when it
accepted the Tender-bid of the respondent No.3; awarded the
contract granting lease of ‘Tower Restaurant’ to the respondent
No.3 for a period of 30 years; and also when the respondent-
DDA accepted the Lease Rent for the entire Lease Peried of 30
years from the respondent No.3;

this cannot be read against the respondent No.3;
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- in fact, the respondent No.3 has even offered to build - at its
costs —_a separate (2nd) Staircase to address to the concerns of
the Fire Department;

- respondent No.3 has submitted Building Flans for the same,
which are pending approval of the respondent-DDA, and other
concerned Departments.

- respondent No.3 cannot be punished for the defaults of the
respondent-DDA, which is a statutory authority.

Z () Thus, it would be seen that there is no default on the part of
the respondent No.3, in complying with the Terms and
conditions of the License Deed. There is no default - muchless
a wilful default — on the part of the respondent No.3, in
complying with the Orders and directions of this Hon'ble
Tribunal. Further the respondent no.3 is a law abiding and
has done nothing contrary to law.

Z (I)The Tenders were invited way back in the year 1996 and the
contracts (Lease and License) for the same were awarded as
early as in December, 1997, Indeed, the Terms and Conditions
for grant of the Leasehold rights of the ‘Tower Restaurant - as
also the Terms of the proposed the Lease Deed and/or the
License Deed, to be executed between the DDA and the
successful bidder were already determined/decided by the
respondent-DDA, which were made known to the bidders in
the NIT and the contracts (Lease and License) were awarded
on the said terms and conditions, Those terms and conditions
could not have been altered by the respondent-DDA, or the
successful bidder. Copy of the Notice inviting Tender (NIT) is
appended hereto as Annexure-P/16. Relevant para of the
Terms and Conditions for grant of Lease-hold rights reads as
below:

Quote
(vi) The Accepting Officer shall subject to confirmation of the VC,

DDA normally Accept the highest tender provided that it is above
the reserve price and found to be competitive enough by hum to
reflect the market value of the Tower Restaurant tendered for.

deed lease deed and licence deed as prescribed in terms

& conditions of the allotment by Tender. The person
submitted the tender shall pay as earmest money equal to 25% of

21
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the tendered premium by bank drafi/pay order in favor of DDA

payable only at Vikas Sadan, INA, New Delhi branches of

Central Bank of India, State Bank of India and shall enclose the
draft/pay order with tender form. The tender form not
accompanied by the earnest money as above is liable to be
outnightly rejected.

CONVEYANCE/ LEASE DEED AND OTHER CONDITIONS
THEREOF

The terms and conditions of the conveyance/lease deed/
license deed are contained in the enclosed lease deed/
conveyance deed/ license deed format. The allotfee shall be
deemed to have agreed to all the terms and conditions contained
therein. The allottee shall execute the lease deed/
conveyance deed and license deed in the said format as
and when called upon to do so.

Unquote
The respondent No.3 respectfully submits that -

the aforesaid terms and conditions represent the commercial
terms on which the Bids were invited (in the year 1996) by the
respondent/DDA, and the contracts were awarded to the
respondent No.3 (way back in the year 1997);

the said contracts (Lease and License| have been operating
since the year 1997,

this Hon'ble Tribunal came into being in the year 2010 and the
present Original Application was filed in the year 2014,
namely, about 17 years after the contracts had been operating,

In fact, since the transaction (grant of the Lease and/or the
License) took place in the year 1997, this Hon'ble Tribunal
would not have jurisdiction to consider the validity of the
same. [ndeed, this Hon'ble Tribunal had in para 22 of its
Order dated 31.07.2017 held as below:

uote
21.... ... We must in this regard take into consideration the fact

that this transaction took place in the year 1997 much
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before the NGT came into force. It is not in dispuie that NGT
Act came into force on 18.10.2010 and any

order/direction prior to that is not amenable for appeal
ete. before this Tribunal

22.8imilarly, the jurisdiction of this Tribunal to consider
validity or justification of any transaction under Section
14 may also be not legally permissible if transaction is

before 2010. ... ...

Unguote

Equally important to submit here that this Hen'ble Tribunal
does not have jurisdiction to re-write the contract for the
parties. The courts cannot create a contract for the Parties,
nor do they have the power to insert new terms to the
contract, The Hon'ble Supreme Court in its recent
pronouncement in ‘Haryana Power Purchase Centre v. Sasan
Power Litd.’, reported as 2023LAWPACK(SC)68184 (decided on
06.04.2023),has held as below:

Quote

We are not dealing with a case where the exercise of power of
the Commuission under Section 63 is under review. In a case
where, however, the rates are approved under Section 63 and
PPA is entered into, the question would undoubtedly arise as (o0
whether there is a power which can be described in a manner of
speaking to be plenary power with the Commission under
Section 797 Can there be a power which can be christened as
omnibus? Can the Tribunal, in other words, disregard the
express words of the contract? Can it discover a new
change in law which the parties have not contemplated
as change in law? In short, can the Tribunal rewrite the
contract and create a new bargain?

We are of the view that the Tribunal cannot indeed make a
new bargain for the parties. The Tribunal cannot rewrite
a contract solemnly entered into. It cannot ink a new
agreement. Such residuary powers to act which varies the
written contract cannot be located in the power to regulate. The
power cannot, at any rate, be exercised in the teeth of
express provisions of the contract.
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92, We notice this for the reason that the first respondent has a case
that what is provided in Article 13.2 (a) (since we are dealing
with the case of alleged change in law during the construction
period) does not do justice to the parties or that it is incapable of
producing a fair result and therefore, the Tribunal would
necessarily be clothed with power bearing in mind its regulatory
nature, In a matter where the parties have entered inte a
contract with express provisions, we dre unable to agree
with the first respondent that the Tribunal would have
power to disregard the express provisions of the contract
on the score that as it tums out that with passage of time and
even change in circumstances, it is found that the contract
cannot be worked except at a loss for the contractor.

Unguote

DD A copy of the aforesaid pronouncement of the Hon'ble
Supreme Court, is appended hereto as Annexure- P/17.

EE Therefore, the stipulation restricting the use of the ‘Adjoining
Areas’ to 10 days in a month, and/or the stipulation that use
of the ‘Adjeining Area’ would be subject to the running of the
Tower Restaurant' by the respondent No.3, could not have
been introduced and that too after 18 years of the operation of
the said contracts.. This is in view of the fact that —
courts are not competent to introduce new terms and
conditions, and/or re-write the contract for the parties;

and

the terms and conditions on which the Lease and License of
the said Premises (Tower Restaurant’, and ‘Adjcining Area’)
were granted did not contain any such restriction and/or

stipulation.

FF The respondent No.3, further respectfully submits that the
aforesaid stipulations were otherwise also beyond the scope of
the relief claimed by the Applicant-Society in its Original
Application, before this Hon'ble Tribunal. The same could not
have been granted, more so, when — upon examining the facts
of the case and the relevant legal position - this Hon'ble
Tribunal had held that the respondent No.3 was entitled to use
the ‘Adjoining Area’ for holding marriages, parties, etc. and the
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said transaction (grant of License for the same by the
respondent-DDA) was upheld by this Hon'ble Tribunal.

GG The respondent No.3 submits that the above submissions were
made by the respondent No.2 before this Hon'ble Tribunal at
the hearing of its Review Application No.23 of 2015 and, on
31.07.2017, this Hon'ble Tribunal was pleased to modify its
Judgement dated 10.07.2015. Accordingly, the above
stipulations were whittled down by this Hon'ble Tribunal and,
in view thereof, the present Execution Application of the
Applicant-Society is not maintainable.

HH The respondent No.3, therefore, submits that the present
Execution Application of the Applicant-Society deserves no fate
other than dismissal forthwith, and it may please be
dismissed, accordingly.

PRAYER

In the aforesaid premises, and in the interests of justice, the
respondent No.3, most respectfully prays that this Hon'ble
Tribunal may graciously be pleased to:

a. Dismiss the above-captioned present Execution Application of
the Applicant-Society, in view of the Order 12.04.2023 passed
by this Hon'ble Tribunal in the earlier Execution Application

No.23/2019,

b. Pass any other, or further Order or directions, as this Hon'ble

Tribunal may deem fit and proper in the facts and
circumstances of the case and to meet the ends of justice

AND FOR THIS ACT OF KINDNESS, YOUR ANSWERING
RESPONDENT NO.3, AS IN DUTY BOUND, SHALL EVER

PRAY.
\‘}?—

[M/s Jhankar Banguet]
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Respondent No.3
through its Partner Mr. Mahesh Kapoor

Through:

g

[Vivin Kumar Ahuja & Vikas Malhotra]
ADVOCATEs FOR RESPONDENT NO.3
1949 Sector 4 Gurugram,

Gurgaon 122001

0871235758

vivinahuja@gmail.com

New Dol VIVIN KUMAR AHUJA

D :U1.0o. . Advocale
ated:01.05.202 envolment No.D/2216/2022
1949, Sector-4, Gurugram-122041 [Hr}
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BEFORE THE NATIONAL GREEN TRIBUNAL

PRINCIPAL BENCH
NEW DELHI

EXECUTION APPLICATION NO.50 OF 2023
IN

ORIGINAL APPLICATION NO.60 OF 2014

IN THE MATTER OF:

Society for Protection of Culture, Heritage, Environment, Traditions and
Promotion of National Awareness [Also Known as 'CHETNA')
.Applicant

Versus

Union of India & Ors.
...Respondents

AFFIDAVIT

[, Mahesh Kapoor son of Sh.Som Nath Kapoor, aged about 70
years resident of, G 87 Preet Vihar, Delhi 110092, the
deponent herein, do hereby solemnly affirm and declare as
under:

. That | am the Respondent No.3 in the above matter and as
such fully conversant with the facts of the case and hence,
competent to sear this affidavit.

. That | have gone through the contents of the accompanying
the reply been drafted under my instructions.

. That the factual averments made in the reply are true and

correct to my personal knowledge, information and record

SRR Kipgen
:‘ﬂ s Coury
L | Z"5|| Ihhi

Llap ﬁ;'"!r"d".rl.'l




174

28

4. That the contents of the reply may please be read as part and
parcel to this affidavit which are not being repeated herein for
the sake of brevity.

5 That the documents annexed to the reply are true and

correct. @/
DEPONENT
VERIFICATION
Verified at New Delhi on this the day. of 2024

that the contents of the above affidavit are correct and true to
the best of my knowledge and belief. No part of it is false and

nothing material has been concealed therefrom.

Place : New Delhi
Date

DEPONENT

01 MAY 2024
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1 3 I
CIVIL APPELLATE JURISDICTION: Civil Appeal Mo 139 of 1962, Appeal from the Judgment and
Degree deted the [Tih March, 1950, of the High Count of Judicsture at Madras (Horwill and
Balakrishna Ayyar 11.) in O.5.A. Mo, 34 of 1947, arising oul of the Judgment and Decree dased the

|8th April, 1947, of the said High Count (Clark 1) in the exercise of the Ordinary Original Civil
Jurmdictian of the High Crour in C. 5. Mo, 208 af 1940,

V. Rangachari (K. Mangachary, with him) fioe the appellant.
K Erishmaswami |vengar (K. Parasuram, with him) lor the respandem

1953, March 20. The Judgment of the Court was delivered by MAHAJAMN J.-The dispute in this appeal
i3 between & constituent and a firm of stock-brokers. Some time before April, 1936, the plaimii, then a
young man, came into possession of property worth aboul 2 fakhs of rupses on 3 partition batween him
and hig brothers. In the hope of getting rich by obiaining quick dividends by speculeting on the siock-
exchanpe be, through the defendant firm and certain other stockbolders, entersd into o series of

speculative tranyactions and it seems he did not fare badly in the beginning. Bul subssquent events el
o different tale

In V537, twa iron und stee! companies in North India, vie., Indian Irom & Swe2i Co. Lud, and (e
Bengal Iron & Steed Co. Lid, menged into one concem and a new issue of shares was made, The
scheme was that for every five shares which n person held in the Indian Iran Co. Ltd. on 12nd April,
1937, one fully paid up share would be given to him 2 2 price of Rs. 25, The market price &t ihe time
this scheme was annownced wai aboul Rs. 55 per share. A wave of speculation followed this
arngancement and (bere whs 4 boom in the markel, Prices off Indian lron shares were gning up 1o
unresl heighis. To siabilize the situstion thus created by heavy speculasion, theee members of the
Comminee of the Calcunia Sinck Exchange presented  petition w the Commigtee on Sth April, 1937,
to close the Calcutta Stock Exchampe for 4 while. On the same evening plaimiffs siockbeker
Annnmalal Chettiar, who was camrying on business in firm name Trojan & Co., had telephonic
eonversation with one Hamdey Chokani, & member of the Caleutts Stock Exchange, on this subject and
from this conversation b gathered that o sharp fall in the prices of Indian lrons was likely, At that time
Annamalai Chettiar had on his bands some 5,000 of these shaser, Shortly afier this conversalion and
after busingss howrs the same night, beswesn (he howrs of 7-30 and 8-30, Annamalal Chettiar rang up
the plaintiff and sugpested ta him that it would be o good thing for him to buy these shares. The
youthful plaintiff in his anxiety 1o got rich quickly accepted the suggestion and purchased these shares,
same i Bs. 77 end oihers ai Bs, 77-4-0, Another firm of brokess, Rasmlal & Cou, had glso in their hands
another 4,000 of thete shares. They too found in the plaiotiff a ready buyer. They slso contacted him
on ihe phone afier Annamalai had done so, end sold him 4,000 shares that they held. Ot of the ol
which ihe plaintiff purchased from the defendants he sobd 1300 shares to Ramanathan Chenl ar cest
price. On the dth Apeil the Commitiee of the Calcunia Stock Exchange Association passed a reselulion
closing the Stock Exchange on the Bith and Sth April.

Fram the 6th April onwards the market sagged and the prices came down, at first gradunlly anc then
lieerally &t &, run. The result of it was that the plaintiff had to sell at o very beavy lose.

The defendants made demands on the plaintifl for the peice of those shares. Between Sih April and
20th Apeil, 1937, he made payments to defendants of varioes amounts 1owaliing Rs. 60,000, A fot af
00 shares was sold by the plaintiff 1o Pilani & Co. and on 1%th April, 1937, he instructed the
defendants.for sale of the remaining 3,000 shares a1 the best price obiainable The defendanis sold
2 000 shares on 20th Apeil, 1937, for prices ranging between Rs, 47-4-0 1o Ra.44-12-0 per share. The
remaining 1,000 shares were soMd by him through Messe Raminl & Co. ay Rs. 42-8-0 per share on
22nd Apfil, 1937. The result of it was that on 22nd May, 1937, when the sccounts between the plaintiff
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wvd the defendants were settled i1 was found that plainlill was heavily indeoted (o them in the sum of 32
Rs. 50.712-7-0 and the credit balance of Rs. 64,000 that ke had with the defendants ai the end ol
March, 1937, had been wiped off, For the amount found due he passed 2 promissory note in favour of
defencants. Exhibit P-33. Afer giving credit for payments received on the promissory mole the
defendants filed a sait against him (OS5, | 50 of 1937) on the Original Side of the Madras High Court
and abtained an ex-pare interim order for attachment before judgment and attached plaintif's movable
and immovable properties st Madras, and also af Kottiyur in Ramnad disirdet, Owing to the
atizchment proceedings the firm of Ramlal & Co. filed & petition for adjudication of the plainii(T as an
insolvent, On 21nd September, 1937, Trojar & Co. glso filed & petition for the same rslief. An ardes

adjudicating the plaintiff an insolvent was made by the High Coun on 5th October, 1937, on the
petition of Kamlal & Co.

In the course of the insalvency proceedings defendants tendarad proof of their elaim on he promissory
note, Exhibit P33, The Official Assignee having acquired knowledge obout the telephonic
conwersalion that had passed berween Annamatai Chettiar and Ramdev Chakani on the evening of the
Sth April, 1537, came 1o the conclusion thal the insolvent had been & victim of a fraud perpeirated by
ine defendarts and dismissed their claim. Defendani. Nirm was guilty of Faud bah in respect af the
faibure to disclose the fact that the Indian lron shares or most of them be- longed 1 cne of its panners,
Anmamatai Chetiar, and albso on scoount of the Tailure on its part 1o disclose iz knowledge of the

likelihood of & slump in the market becasse of the notice given by fs members 1o chose the Stock
Exchanpe,

Om am application made 1o the High Court against the order of the O Micial Assignee il was set aside by
Macken ). and he directed that the claim of the defandasts be disposad of on & coun motion, the claim
being heard ag if it were a suil. In pursuance of this direction Trojan and Co, on 29th Seprember, 1918,
fiked an application In the High Court, No. 313 of 1938, The Official Assignee repracenting thie estate
ef the plaintff denied its liabiliky on the promissory mote on the ground of fraud. On | 5th March, 1940,
Somayys J. dismissed the claim of the defendanis. He held the defendanus-fimm guilty of fraud in both
respects. From this there was an appeal whick was dismissed on 12th August, 1942, The defendants
spplied for beave 1o appeal 1o His Majesty in Council but leave wag refused. Defendams then applied
o the Privy Cowncil for special leave and thar application was also dismissed same tlime in Cewober,
1941, On the 18th Seplember, 1940, when the appeal [rom the decision of Somayya ). wag sl
pending, the Dfficial Assignes as representing the esiste of the plaimgifF filed the suil oul of which s
appeal arises against Trojan & Co. for an accound of the ranssctions between himsell as principal and
the defendants &8 agenis #nd claiming damages for boss susinined by him and for various other reliefs
The siit embraced in particuler ¢laims in respect of four transactions. The first rélated (o the 5,000
Indian Iron shares. The second referred bo a transaction of Associsted Cements. On 22nd March, 1937,
tha plaintifT had sold through the defendants 500 shares in Associated Cemends of Ra. 1 B0-8-0 per share.
On 30t March, 1937, bz had similarly sold & funber 200 shares in Associwied Cements 81 Re 183 per
share. The plaintiff did not have on hand even a sisgle share in Associated Cements. 1 became
necessary Far him therefors 10 “cover the sales”, On 28st July, 1937, defendants purchased on plaintifT's
pgcound 100 shares at Rs, 161-12-0 per share. On |st Seplember, 1937, they puschased & funher |50
shares o Rs. 151 & share. The difference between the prices ot whizh (hese shanes had been sold and
beught amounied 10 Re 6,762- 5-0 and for this amount the defendants gave the plaintill credi by
sdjusiing it towands the promissory mole sceount Im respect of this imantaction the cose of the Oificaal
Assignee was thal the purchase which had been made by the defendants was not only unauthoriced. bt
contrary to instrugtions and was nol valid and binding on the paintifl as it had beert made afier the
commencement of the insolvency. No ¢laim was made in the abernative than i this contendion [atled,
the plaintiff was entitled 1o recover the amount credited towards the promissory nate o0 the ground ol
failure of consideration, The third transaction related 1 300 shores in Totas, ond the fourth one was in
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raspect of shares in Ayer Mani Rubber Co. The last claim was abandaned at the trial and the ¢laim on
the third ransactipn was decreed in favour of the plasniiff and the correctness of the order of the rial

. judge was not canvassed in the appeal before the High Courl, The smount decreed a5 regards these 300
shares wis in the sum of Rs. [ D30

The defendants denied liability for the entire claim and pleaded that they were nal guilly of any frawd
and that in any case the plaantiff was not entiiled 1o claim any dammage, as he could have eagily sald

away bl his shares goon after his purchase withoul incurring any loss, ond thai he reisined ihem in
arder 1o make profis,

The sul wai fest heard by Bell ) who decresd the claim of the plakntiff on ¥th March, 1941 The
defendants appealed, The appellate court sel aside the decision of Bell ), and ‘remanded the swit for
fresh disposal oa 26th August, 1944, Meantime, that s 1o say, on 215t Febreary, 1944, the sdjudicarion
of the plainiff was ssnulled ard on hiz application he was brought on the record in the place of the
Dfficial Assignee and he continued the suit. Clark J. who tried the suil after remand gave & decree in
favour of the pluintiff for the sum of Rs. 61,787-9-0 with interest of the court rale of i per cenl, per
annum from 1# September, 1937, until payment or realizafion with coss. Against this decres the
defendants preferred an appeal, The appellate Beach modified the decree of Clark J., and reduced the
amount of the decres by a sum of Rs, 9,100, Each party was made 10 pay proportionale cosis
throughou!. Leave to appeal to this court against the decres was granted and the appeal is now before
us under the certificate so pranted. As shave stated, the claim in respeel of Ayer-Mani Rubber sharex
wis mbandoned at the trial and the claim on the third ramsaction relating 1o 300 shares n Totns wig
decresd for the sum of ®s. 1,050 and the comectness of this order was dot caavissed in the appeal
before the High Coun. The two ¢laims discussed in that court were in respsel of the trans- action of
5,000 Indian Irom shares ard in respect of the 1ransaction made in Associnied Cements: The dispute
before us 50 far as the Indian [ron shares are congermed hos nammowed down 1o the question of guanum
of damages in respect of 3,000 out of the 5,000 shares that were transferred by the defendants to the
plaintiff on the night of the th April, 1937, 1,300 out of these shares having been sold at cost price by
the plaintiff the day after the purchase, and 700 having been sold 10 Pilani & Co,, and regarding which
(he plaintiff's claim wes rejecied In the High Court and plaimiff prefered no further appeel. The
finding of Somayya 1., that the defendants firm was goily of fraud both in respect of the failure 1o
diseloge the Fact that the Indian Iron shares or meat of them belonged Lo one of its partners, Annamalai
Chenlar, and slso on account of s Faikure to dischose iis knowledge of the probable slump im the
markel by reason of the notice given by three members of the Stock Exchange to mpornrily chase i,
wak nol contested befors Clask ). and it was conceded that thai finding had becomie Ninal. The main
gues- thon canvassed a1 this irial wos whether the plaintilT had suffered any damage & a consoguence
of thes fraud and i1 %0, how were the dareages (0 be measured, In the plaine plaindfT claimed that he
was eniiled 1o be recompensed for 2!l loss and damage which he had suffered, A sum of Rs. 45,042-9.
0 was eredited in his aceount in regpact of the sale of 3,000 shares made on 20th and 22nd Apeil, 1937,
He cleimed the whole of this amount a3 dsmages on this count, in other words, sccording 10 the
plaintifl, the dasraige suffered by him was 1o be measuned sccording Lo Lhe difference between the
purchase price af the shares and the price for which they were ultimately sold. The shares were bought
on Sth April 2t Rs. 77 and Rs. 77-4-0 and sold at prices mnging between Rs, 42-8-0 and Ra. 47-4-0 on
the 20th ard 22nd Apeil, 1937. This method of mezsuring damages wis successfully challenged by the
defendants before the trial judge. Clark 1., in spite of holding that the measure of damages in a case
like this could rot be as sugpested by the plaintif¥, estimated the damape suffered by him m the
difference between the rate a2 which the plaintiff purchased the shares and the rie al which he sctually
sold them, on the grousd that the price al which he sold them was more than the fair value of these
ihares realizable on the 6th April, 1937, between bonn fide purchasers and sellers having knowledge of
b real state of affairs.
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H:fl;u'm: apoeal Bench of the High Court il was contended ihat tbe ininl judge was in error in his
msessment of the real value of these shares on 3th April, 1937, and thai in any case (hey could nol be
witluid ot four different rates, |0 was urped that. damages knd been over estimated, This contention was
regatived and it was held that in the circum- stances of this case i| could not ke said that the plainufT
acted unreasonably in holding on to the shares for the time that be did and that the defendants had by
thelt own double dealings placed the plairtiff in a difficult position. The leamed-coursel for the
sppellaat reiterated before us the contentious raised by him in the High Court and urged that the troe
measure of damages in actions like this i the difference between the price paid and the real value of
the shares at the tinve of the ransaction, and that any loss caused to the piaintifT by his retaining the
shares nfter that date could not ba decrsed. 11 was strenuously contended that had the plairif sold the
remaining shares like the 1,300 he sold, he would net have suffered any damage whatsosver, 18 the
market price of (hese thares on the 6th and Tih was rot below the cost pelea; It was sald thit the less
thast the plaintifT suffered was merely due o the circumstance that be retained (ke shares for a Tortndght,
wnd was not as a consequence of the fraud. Lasthy, it was contended thai even (118 could be held that the
mazket on the 6th and Tth was affected by the very fa1 concealed from the plaintiff, ks effect
disappeared by the 10h April, when the fact became fully known and damags should have besn

assessed on the difference beiween the markes price of these sheres which nuled an Rs. 62 per share on
|0 April, 1937, and their cost price.

Mow the rule is well sattled that damages due either for breach of contract or for torl are damages
which, 50 far &s money can compensate, will give the injured party reparation Tor the wrongful act and
for all the naturs) and direct consequences of the wrongful sct. Difficelty however arises m measuring
the mount of this moasy compensation, A gensral principle cannot b laid down for measuring it and
every case must 10 some exten! depend upon its own circum- stence. It Is, howeves, chear that In the
absence of any special circumstancss the mensurs of damages cannol be the ampunt of the foss
ultimately sustsined by the represenies. [tcan only be the difference betwssn Lhe peice which he paid
and the price. which bz would have recsived if he bad resold them in the marker fanhwith afier e
purchase provided of course that there wes a fair marks! then, The question to be decided in such a
case is what could the plaintiff nave cbtained if e had resald farthwith thet which he bad been induced
te purchase by the frand of the defendants. In gther words, the mode of dealing with damages in sucha
Case 15 tosee what it would have cost him o gerout ofthe sitsation, 1.2, how mach worse off was: his
estate owing (o the bargain i which he entered inta. The fow on this subject has besn very appositely
stated in McConnel v Wrighti1} by Lord Colling in these terms:- *As 10 the pringiphe upan which
dimages are acsessad in this case, thers {5 no doubt about it now, 11 has bean laid down by several
Judges, and pasticularly by Coson L. ) in Pesk w. Derry(2), but the common sense and principle ol he
thing is this, It s mot an action for breach of contract, and, therefore, no damages in respect of
praspective gains which the person caniracting was entitled by his contract to expect 1o come in, but it
{5:anaction of tea-if 5 an acton for a wiong done whereby the plaintiff was tricked ot ol c2rtain
maney in his pocker ; and therefore, prima facie the highest limit ofhis damages is the whale exsent of
hits-toss, and thar Ioss i measured by the money which was in his pocket and i5 now (n the pocket of
the eompany. That Is the ultimate, fing!, highest standerd of his lots. Bul, in so far 48 he has pot an
eguivalent for thie money, that loss is diminished; and | think, in assessing the damages, prima fecic
the assets &g représenied are taken 1o be an equivalent and no more for the maney whizh was peid. 50
far s the assets are an equivalent, he is not damaged; so far ax they fall shart of being &n equivaiend,
that proportion he is dsmaged,”

The sole point for delermination thesefore in the case is whether the shares handed over o the plainti P
were an cquivalent far the money paid or whether they fell shor of being the equivalent and if 5o, o
what exienl. Ordinarily the market rate of the shares on the date when the frauc weg praciused would
represent their real price in the absence of any other clrcumstance, If, however, the markel was vitisted
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O WS in & staie of fiux or panic in consaquence of (he very fact that was fraedulently concesled, (1)
_Ilim] | Ch. 548. {2) 37 Ch. D. 541,

thea the real value of the shares has 1o be determined on a consideration of & variety of circumsiances
disclosed by the evidence led by the parties. Thus though ordinarily the market raie on the earlies: dute
when the real facts became known mey be taken as (ke real value of the shares, never- theless, if there
15 no market or there is no satisfactory evidence of a merke! rate for some time which may safely be
laken &% the real value, then if the representes sold the shares. although ol bound ta do so, and if the
resale hastaken place within a reasonable time and on reascaable terms end has not been unnecessarily
delayed, then the price ferched at the resale may well be takea inlo considerstion in determining
retrospectively the true market value of the shares on the crucial date, I7 there is no marker al all er 7
the market rate cannmt, for reascns referred 10 sbove, be taken as the real or fair value of ihe thing and
the representte has not sold the things, then in ascertaining the real or falr value of the thing on the date
wiien deceil was praciised subsequent events may be taken into account, provided such subsequent
evenls ot not alfributable io extramecus circumstances which supervened on sccount of the relaining
of the thing. These, we apprebend, are the well senied rules for ascertaining the loss and damnge
tuffered by a party, in such circumstances

If damages had been measured on the rules above siated by the cowrts below, tis cowrt would have
then respected the concurent finding on this point as the question of assessmenl of damages primarily
is @ question of fact snd the concurrent findings of the courts below en such points except in wery
exceplional circumstances are nol reviewed by this cour. 'We however find that in spite of tha
circumsiance g te courts below cormectly enunciated the rube of measuring damages in such cases,
they estimaizd thém on the diffsrence between the cost price and the price reslized a1 the sale on the
20th and 22nd m four different rates. These four rates could obviously sot represent the true value of
the shares an the Sih.

Moreover the finding that the true value of these shares was lower than what was aciually realized an
their resale on the 20th and 22nd is not based on any evidence whatsoever, Such & finding could only
be arrived &t on the basiz of eviderce on the record and by referonce 1o that evidence, and this hat not
been done. The High Court did not make an atiempt (o find out (o what extent the value of the Shares
fell short of being an equivalent for the money taken from the plaintiff. Without delermining this
crucial iesue we think it was not right (o estfimate the damage on the vague finding that the rue value
of the shares was lower than (he volue which they feiched s the resale on the 20h ond 22nd. In this
sitantion, we have no altermative bui to-amive & our own finding on this qusstion in spie of the
comcurrent finding and we have 1o find &5 10 what could be said to have been the true value of these
ghares an the relevant dase. In ciher words, the question for our determiration s what the markel value
would have been on Sth April of these shares if all buyers and sellers had information that the market
was o be closed on Bth and 9th April to enable settlerment ol ouistanding Iransactions o be ffected,
and had appreciated the effect of that decision. In the wards of Buckley |, in Broome v, Speak( ]}, it s
indesd & difficull guestian to answer beat that difficulty is no ground for refusing 1@ naswer it as has

bean done by the coun below.

in order 1o determing the real price of these 3,000 shares sold to plaintiff by concealment ol certain
facts, the first question that needs decision is whether the market for these shares, the rate prevailing
wheeein would prima facic be a true index of their value, had been affected by the very fact concealed
af which the plainiilT complains. In this case from the proved facts it is clear that ihe maorkel rate of
these shares was seriously affected by reason of the impending decision of the Stock Exchange for
sJesing i 1o stop the wave of speculation that had taken the frenzy of the market by reason of the
nerger of the two steel (11[1931] |. Ch, 386
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companies daing business in norhemn India, The marker reports for the week ending March 19, shaw
that the Indian lrons were standing 8t or sround Rs. 55, By Satur dey the Ird Apnl afler the
" announcement of the teems of the merger by reason of the keen specslation the shares were baing dealt
ut around Rs. 73, On Monday the Gih April the price was Rs. 77, On Tuesday tve dth, the day when the
decision was ken 1o close the market for two days, thess skares touched Rs. 79 but by the ¢loke of
busingss fell back 1o Rs. 72 a sudden drop of Rs. 7. On Wednesday the Tth Apel in the Calcutta market
they closed at Rs. 53, o drop of Rs. 14 in & dy, These sudden rises and falls in the market during the
cowrse of these two days are sufficient indication of the fact that the drop was dus to the decision of the
Stack Exchange to cloge the Exchange for two days. Thers is no evidence thal any ofher factor was
then disturbing the market rate of these shares. The share market repon of the defendants themselves
rssued on | Osh April, 1937, amply bears oul this fact Inthis repont i was staled as follows

" The sutiianding featwre of the Indion markels during the week inder review wan the sudden landslide
in Indian iron and Sveel shares, which proved infectious (o the eiher sections of the market, The week
opened with & chetrful billish sentiment and Indian lron and Steels louched R, BOL AL thig dizzy
height, the markets lost their equilibrium and frenzied selling resulted in a sensational decline of about
23 points. The heavy liquidation was due ta & predominance of weak holders-thai had come inin the
markel a1 & late siage. Further, seiling wos occentusted by the decion of Caloufia Siock Exchange o
close the Caleutta markel on the Sth and 9ih April to enable brokers to make defiveries and effec
seitlements for trensactions in Indsan lron and Siee| shares. Heavy volume of business has besn
outstanding beween brokers on accouni of the delay in geming certificates. Prospect of mmedinte
delivery of share conificaies scared off weak halders and prices declined on heavy liquidation,”
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amd 5th affected the market prices considerably. The Calestta market on the Tth dropped [rom 72 10 38
as already stated. The decision of the Calcutia Stock Exchange was published in the Hindu of Madras
an the evening of the Tth. Fram the statement of account, Exhibit P41, filed by Trojas & Ca. on Tth,
wooul il & deren imnsactions in these shares took place throngh them. Most of the transactons, it
gppears, were by small holders of 100 serips or 0, who un‘oaded their shares betwesn 71 1o 8D per

share. On the Bth three imesaclions ook plece 81 Rs. 62 Mo tansaction ook place between Rih and
I4rh. There wers twa lrandactsons on (ke |4 ot Ra. 56, and there was & trarsaction on the Déth at R

537-8-0. Om the 20th Trojan and Co, sold 2,000 of the plaintiTs shares st raes varying betwesn Rs, 44-
|2-Dand Rs, 47-4-0.

Acesrding 16 the siatement of socount of another broker, Ramlal & Co,, there were aboul 16

Iransactions in these shares om the Tth. Mos! of them wese sald in fots of 100 or 200 aad the sale prge
of these shares ranged from Rs. 74 to

&4, O the Bih there were & few transacibons, the rates varying betweep Rs, 57 to Rs 86, There was a
iransaction on the 9t af K. 60, There were two or three transections on the | Oth also near about this
rate. Mo transaction afier the 10th made by this company has been exhibited on the record. Exhibit P-

13 & another weekly chart market report of Trojan & Co. msued on [ Tth Aprdl, 1937, I states o
lodkaws ;-

*Ini the first place, Indian frons are very cheap around R 46 The company & doing extromely well
and the stage is sel for a steady rise o Rs. 70............... Indian lron and Stseks Mucuared berween Rs. 55
ter Bs. 60 and closed at Rs. 47, The recest hectic speculation e brought us own nemesis ™

This repom proves that there was really no markel as it appears from the evidence on the recond in
Madres bevween the Bth and | Tsh which was & Sawrday, and cn the | Tth the prices scemed 1o be
setiling down at Rs. 46, On the |9th the plainti gave to the, defendants an order to selt his 3,000 shares
nd it was said “Please retain this order till-executed”. The defendants were only able o dispose of
Iﬂmnmmn‘ﬂﬁlﬁl
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2400 of these shares on the 20th &t prices varying between Rs. 44-12-0 1o Rs. 47-4-0, The remaining

1,000 shares the plaintiff was able 1o sell through Ramlal end Co. at Rs. 42-8-0 on 22nd April, 1937 1
15 quite possible and prohable thar had the plaintiff placed an order bafare the |9th, say on the 15th or
ITh, with the defendanis or with Ramlal & Co,, he might bave been abde 1o sell these 1,000 shares al
® about the ssme price as he was able 10 dispose of his 2,000 shares. Mo member of the defendmnts-
firm gave evidence in the case. PlaintifT went ino the witness bon and siated that had he knewn what
the defendants knew. he would not have purchased the shares, The Information was withheld fram him
484 these shares were likely o godown. He said thai he was 10 by the defendams 1o seil the shares
bt mo puschagers were available and in spite of his keenness v liguidate them he was nol abke 10 do so
before the 20th 2nd 22nd, that he approached Trojan & Co,, the defendants-firm for selling them, but
they were not able to sell more than 2,000 thares' Considering the whole of this material, we are
satisfied that the markst rate prevailing on the Sth, Gh snd Tth had been allected by reasen ol the
decision of the Calcutia Swech Exchange w keop tve marker closed on the Sth and 9th &nd the marke
did not setle down &1l about the | Tth ar 18th and the prices then ruling cen in the circumstances of this
case be said 1o be their true market price. In our judgment, Rs. 46 per share was the real price of thess
shares when they were put in the plaintiff's pocket and he got Rs. 46 for each share in lieu af what he
pakd for gither at Rs. 77 or a2 Rs. 77-4-0. He s entitled 10 commission alse which he would have to pay
on The sale of these shares, The difference between these two rates is the damage that he has suffered
ardd e is entitled to il, For the reasons given sbove we modify the order passed by Clack ., and by ihe
appellaie Bench of the High Court 1o the extent indicated above and we eilimate the pluial M damope
ot Rs, 93,000 on account of the 3,000 shares ai the rawe of Rs. 31 per share,

The second question canvassed before the High Coum and also before us was in respect of ihe
Associated Cement shares, As above staied, the plaintiff's account was credited in the sum of Rs.
6.762-8-0 o account of the purchase of these shares. Plaimiff had pleaded that the transaction was nol
suthorised by him and that it had been made in contravention of his instructions. He had claimed
compensation on the groand of breach of insiructions he did not in the alernative claim on the ground
of failure of consideration the smount credited by the defendants in the promissory nole account and
which eredit disappesned by reason of the failure of the suit on the promissory note, At the hearing of
the case before Bell L. the contention that the purchase was unauthorized was obendoned by counsel
and the same position was adopted before Clark ). During cress-examingtion of the plainfiff 0 was
elicited that he either instracted the defendamts to purchase the shares or at any rate ratified the
purchage which the defendasts had made on his behalf. 1t was angued befor= the appelisie Bench of the
High Coun that hiving pleaded one thing and having led evidence in suppen of thut thing but lver on
having beer forced to aémil in the witness box that the true siate of things was different the plamuift
had dissytifled himself 1o relief as regards these shares and he could nol be granted the relisf thar he
had mot asked for The High Court regatived this contention an the ground that though a chaimy for
darmages in resped of & partcular ransaction may fail, that circumitasce was no ber 1o the making of a
direction that the defendasts should pay the plaintiff the monsy actually due in respect of hi
particular tramsaction. 1t alse held thi the plaintif's claim in respect of this item of Rs.6.762-8-0 was
with in limitation. We ase unablie 1o uphald, the view taken by the High Court on this poant. [t s well
sebtled that the decision of B case cannot be based on grounds omside the pleadings of the parties and i
is the case pleaded that has to be fousd. Without an amendmient of the piaint the courl was not entitled
1o grant the relief not asked for and no prayer was ever mads to amend the plaint sc as 1 incorpirale in
it an aliernative case. The allegations on which the plaintiil claimed relief in respect of these shares are
chenr amd ermphatic. Thers was no suggestion made In the plaim or even when iis amendment was
souglt &t tae stage that the plaintiff in the allerative wis entitled to this amount on the ground of
failure of consideration. That being so, we t2e no valid grounds for entetaining the plaintiff's claim 2
based on filure of comsideration on the case pleaded by him, In disagreement with the courts below
wee hold that the plantT was wrongly granted & decree for the sum of Rs. 6,702-8-0 in respect of the
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¢ Mal:mmn! Cement shares in this suit. Accounts seftled cowld only be reopened on proper allegations
The nexi painl canvassed in the cours below was in respect of the claim of the plaint T regarding
" interest o the amount found due t the plasiifl from Sk April, 1937, tooihe dace ol the suii I was
tonended that ro nterest could be allowed on damages becawse (o do 50 would amownl to awarding
damages on damages which 1§ opposed 10 precedent and principle. Chrk J., however, awarded inlerest
by placing reliance on cerain English decisions which enunciate the rule that an agent who recsives or
deals with the maney of his principzl imgroperly and in breach of ks duty or who refused 1o pay il
over on demand is liakle to pay interest from the time when he so receives or deals wilh the same or
fromn (e time of the demend, ‘We think it s well seitied thet interest is allowed by 8 court ol eqity in
ihe case of money obtained or retained by fraud. As sisted in article 421 of Volume | of Halsbury, the
ageni mist &lso pay imterest in all cases of frawd and on all brbes and secret profits received by him
during hid agercy, Their Lordships of ihe Privy Council in johnson v, Reaf | observed a5 follows; —

"In order vo gused against any poasible misapprehension of their Lordships views they desire 1o say
ikt in their opinion there can be no doubt whatever' thal money obtained by fraud and retained by

frived can be recovered with interest, whether the proceedings be wken in a court of eguity, or a court
of law, or irra courl, which has jurisdiction both equitsble and legal "

The appeal court affirmed the view of Clark | on this point. The leamed coumsel for the appellani
cormended that the deciskons reled upon concemed cases where the agen fisd retained some money oF
his principal in hiz hands but thal in the presemt case the claim was merely for damages. This
contention s fallacious, By reaspn of the transaction brought about by fraudalent concealment plainniff
paid to the defendants & sum of Rs. 60,000 in cesh which he would ot have paried with otherwise and
he niso lost the monsy which stood at his credt with the defendanis, It is thus clear that the agents had
& terge sum of the plaintiff with them which they would not have acquired bul by reason of the fraud

that they practised on him, In this view of the case we se2 na force in the contention of the learned
cownsel and we repel it

The anly other posnt thal was sigued before us was in respeet of fulure interest. Il was nat dended thal
plaintfT was entitled 1o fature interest as allowsd o him @ (ke rale of 6% on the amourd found due, i
witi however argued that the plaintifF should not have bean allewed interest for the period of one yenr
and 5ix momhs during which the decree stood satisfied. The Facts are thal on 9th March, 1943 n decree
for Rs. §1,805-1-0 carrying interest ak six per cenl, was {1) [1904] A.C. B17.

passed in favour of the plairtiff, On the 11th May, 1943, an amount of Rs. 71,000 due under this decree
was paid by the defendants to the Official Assignee. This amount was returmed by the Official
Azsignee 10 the defendants on 12th September, 1944, after that decree had been se1 aside, Meanwhile
the plaintiffs adudication had been annulked and he had been brought on the record an 16th March,
[944. It war contended thal during the perod when ihe money remained with the Ofical Assipnes
who was the plaintiff no future interest was payable as the decree stood satislied during thal peried

The High Coun rejected this contention on the ground that when tis money was paid into courl, i was
coupled with & prayer that it should mot be paid out 1o the credilors of the insolvent’s estate pending
disposal of the appesl, and therefore o6 the money was not diseributable amongst the insolvent's
credilors, imfersst for this perod hed beon rightly allowed. In our opinwn, dis view -cannol be
susiained, 5o Far as the defendants judgmeni-debiors are concerned they had done their parl and pasd
ihe maney to the decree-halder and had thus satisfied the decree. 11 was open 1o the Offecial Assignee,
the decree-holder, no4 1o take the money on the condition on which it was given to him and il he hod
pot taken the money from the defendanis he could then justly have claimed future interest on this

amount, but having taken the mosey and kept it, it could a0t be said that during this period anything
wirs due 10 the plainti from the defendants. The defendanis certainly had paid the decretal @moun and
whether the plaintiff or his predecessor in interest was gble 10 use It or Aot was o cicumsiance wholly
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w.-:-;uu.u.ﬂ Teajaa & Co Ladwa Bm N W Nageppa Cheilior on 20 March, 1953
" bempigrial inconsidering whother future interest shoubd or should not be aliowed. In our judgment, the
Ilpllﬁn'liﬁ' was not entitled to future inlerest ot the rase sllowed for one year and sy mondhs period,
beginning from 9th March, 1943, and ending with 12th September, (944, The appeal is therefore
allowed 1o the eatent indicated above. The decree of the High Court will be modified and plainti{f will
be entitled 10 damages in the sum of Rs. 93,000 on the 3,000 Indlan Iron shares, The decres given o
the plaintiff in respect of R, 6,762-8-0 is sel aside over and above the' decree for Rs. 0,100 in his
Fnour set aside by the High Court, In the calcelation of future interest the plaintilf will not be allowed
interest from 9th March, 1943, to 12th September, [ 944, In the resuli the decree given fo the plaictifT in
the sum of Rs, 61,787 is reduced 1o Rs. 42,175, He will gel interest wt six per cenl per annum from Jth
April, 1937, until payment or realizalion excepl for 8 period of one year and six months, Flaintif will
e propod [onats costs throusghowl.

Appeal allowed in pan,

Agent for the appeliant: Ganpat Ral,

Agent fior the respondent: M, 5. K. Sastri,
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IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL HO. L08R OF 2ap9
[Arising out of 5, L.P, {Criminal} No. 198 of 2085)

gharat Amratlal Kotharl and another
Appellants

VErsus

bBosukhan Samadkhan Sindhl & others ... Respondents

JUDGMENT

J.M. PANMCHAL, J.

Leave granted.

2. This appeal, by special leave, is directed against judgment dated December 3o, 2008, rendered by
the learned Single Judge of High Court of Gujarat at Ahmedabad in Special Criminal Application

No. 1387 of 2008 by which, while dealing with hevein, namaly, (a) 10 declare that the order dated
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July 5, 2008, passed by the learned Additional Chief Judicial Magistrate, Deesa, refusing to hand
over custody of the live stock to them is illegal and (b) to declare that they are entitied to get custody
of the entire live stock, which is in illegal custody of Bharat Kothari, i.e., appellant No. 1 herein and
confined in the Panjarapole at Kanth, near Deesa, the learned Single Judge has -

i) held that each of the respondent Nos. 1 to & are guilty under Section 11(1)(d) of the
Prevention of Cruelty to Animals Aet, 1960 and punished each of them with fine of

Rs.50/-;

i) quashed the FIR No. [1-C.R.No. 3131 of 2008, registered with Deesa City Police
Station for the alleged commission of offences punishable under Section 279 of
Indian Penal Code, Section 11{1)(d) of the Prevention of Cruelty to Animals Act, 1960
and Sections 5, 6 and 8 of Bombay Animal Preservation Act, 1954, at the instance of
the appellant No. 1 as well as the proceedings pursuant thereto, including the orders
for interim custody of the animals and the revision applications preferred therefrom;

iii) directed the appellant No. 1 to pay, by way of compensation and cost, to each of
the respondent Nos. 1 to 6 a sum of Rs.75,000/-, without prejudice to their rights and
contentions in the eriminal proceedings initiated by way of Criminal Inguiry Case No.
237 of 2008 and pending before the learned Chief Judicial Magisirate, Palanpur, as
well as to pay, on behalf of respondent Mos. 1 to 6 the cost of maintenance and
treatment of the herein, i.e., Panjarapole Patan in accordance with the provisions of
sub-Section (4) of Section 35 of Prevention of Cruelty to Animals Act, 1060, within a
period of one month, Le., latest by January 30, 2000;

iv} directed respondent No. 8, which is entrusted care and custody of the animals
under interim order, 1o hand over the surviving animals to the respondent Nos. 1 to 6
in such proportion as the original number of seized animals bears to the number of
surviving animals;

v} directed the State of Gujarat, i.e., respondent No. 7 herein, to take appropriate
departmental action for illegal or unauthorized actions, if any, on the part of any
police officer and if, npon inguiry it prima facie appears that any police officer has
participated in a cognizable offence, ta initiate appropriate eriminal proceedings
against such officer;

vi) direcied the Registrar of the High Court to serve copy of the judgment upon the
appellant No. 2, i.e., Animal Welfare Board of India, Ministry of Environment and
Forests, Government of India, 13/1, Third Seaward Road, Valmiki Nagar,
Thiruvamiyr, Chennai; and

vii) directed {(a) the respondent Mos. 1 to 6 to take over the custody and care of
gurviving animalg within two weeks and (b) that the Police Officer in-charge of the

Puolice Station at Patan to supervise the delivery of the animals to the respondents b
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the appellant or respondent No. 8 in such manner that the animals are aot subjected
ta further cruelty in their transportation within the erea of his jurisdiction. The
respondent Mos. t to 6 are further directed not to commit any offence under the
Prevention of Cruelty to Animals Act, 1966 in respect of the surviving animals and
submit an undertaking 1o that effect to the police officer in-

charge of the Police Station at Patan.
3. The facts emerging from the record of the case are as under: -

The appellant No. 1 is an Animal Right Activist. He is also Secretary of Rajpur-Deesa
Panjarapole, which is a public trust and involved in preservation of old, infirm and
stray cattle. One of the objects of the trust is to prevent illegal and vnauthorized
transportation and slaughtering of animals. On June 16, 2008 he with others was
present at Deesa, He received a message that certain trucks with goats and animals
had left from Badmer to go to Ahmedabad via Deesa and Palanpur. In view of this
information he and athers, i.e., Jivdaya Dharmendra Kokani, Vijaybhai Chauhan,
Bherabhai Mali and Shivrambhai Mali kept a watch at Jalaram Cross Road since
1100 P.M. in the night. At about 2.00 A.M. on 17.6.2008 they noticed that 2 line of
trucks was coming from Gayatri Temple. They waived their hands and search light to
stop the trucks hut the drivers of the trucks did not stop the vehicles and were found
driving trucks speedily towards Palanpur. Therefore, the appellant No. 1 and others
sat in an interceptor vehicle bearing registration number GJ-B-A-1294 and followed
the trucks. The appeilant No. 1 had his mobile phone with him and, therefore,
informed the Police Control, Palanpur that trucks loaded with goats and sheep were
coming speedily towards Palanpur, whereas he and others were following those
trucks and, therefore, necessary action should be taken to halt the trucks at Aroma
Circle Check Pust. When the trucks reached near Aroma Circle, the drivers spotted
the palice.

Therefore, they stopped their vehicles and, after leaving the trocks, ran away. On search being made,
it was found that in all there were eight trucks and in each truck, goats and sheep were being
conveyed in a congested manner. It was also noticed that there was no facility of fodder, water, ete.
in any of the trucks and that the drivers had meted ount eruelty to the animals. On making the
inguiry as to who were driving the trucks, it was found that {(1)Ramjanbhai Thrahimbhai Sindhi,
resident of Nilana, Taluka Shiv, District Badmer, (2) Rojakhan Dosukhan Sindhi, resident of Lilasa,
Taluka Shiv, District Badmer and (3) Jamalkhan Dinakhan Sindhi, resident of Mimlatada, Taluka
Shiv, District Badmer, Rajasthan, were drivers of some of the trucks. They were arrested and on
being questioned, it was informed by Ramjanbhai [hrahimbhai Sindhi that the others were cleaners
of the trucks. It was also learnt from Ramjanbhai Ibrahimbhai Sindhi that the goats and sheep
loaded in the trueks were brought from Badmer to be taken to Ranip Slaughter House, Ahmedabad.
He was called upon to produce permit for loading the goats and sheep, but be could not produce the
same. It was further learnt that the goats and sheep were filled in the trucks in an unauthorized and
cruel manner. Therefore, the goats and sheep were taken to Deesa from Palanpur in the trucks and
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other vehicles. One of such vehidle, i.e., mini truck No. GJ-g-Y-5143, conveying the goats and sheep
from Palanpur to Deesa, had overturned on the side of the road as a result of which some animals
had died. The truck, which had overturned, was left at the place where it had overturned and other
trucks were taken with goats and sheep to Kanth Panjarapole, Deesa. The trucks, which were being
driven from Badmer, were also taken to the said Panjarapole. it was further found that in all there
were 1974 animals out of which 99 animals had died and that 1875 goats and sheep worth Rs.400/-
each were kapt in the Panjarapole, Deesa. of which the appellant No. 1 is the Secretary. Under the
circumstances the appellant No. 1 filed complaint egainst Ramjanbhai [brahimbhai Sindhi and
others for alleged commission of offences punishable under Section 279 of Indian Penal Code,
Section 11(1)(d) of the Prevention of Cruelty to Animals Act, 1960 (for short the “Act”) and Sections
5. b and 8 of Bombay Animal Preservation Act, 1054.

4. The record further shows that another FIR was lodged on June 17, 2008 at 1430 hours with
Palanpur Police Station by Govind R. Rabari, mentioning himself as an accused for the commission
of the offence punishable under Section 279 of Indian Penal Code and stating that while he wn.
driving mini truck carrying the cattle from Palanpur to Deesa at the instance of the appellant No. 1,
he had lost control of the vehicle due to overweight of cattle as a result of which the truck had turned
on its side killing six cattle and causing damage to the said vehicle.

5. The case of the respondent Nos. | to 6 is that the appellant No, 1 and his associates are headstrong
perzons who had grabbed the consignment of sheep and goats Magally by stopping the frucks near
Palanpur and forcing the trucks to be taken to Deesa. According to the respondent Nos. 1 to 6, not 2
single sheep or goat had died in any of the trucks, but large number of them were shown to have
died in the FIR with a view of have asserted that the appellant No. 1 had planned the entire
operation of looting the trucks with the active help and connivance of local police at Deesa.
Therefare, one of the respondent Nog. 1 to & filed complaint against the appellant No. 1 with
Superintendent of Police at Palanpur on Juae 17, 2008 itself about the forcible and violent taking
over of the trucks with cattle and Re.500/-

in cash. In the complaint filed with Superintendent of Police, Palanpur, nothing was dnm.
Therefore, a eriminal complaint was filed in the Court of learned Chief Judieial Magistrate?
Palanpur, which is registered as Criminal Inquiry No. 237 of 2008 on June 18, 2008 for the alleged
commission of offences punishable under Sections 305, 427, 506(2) read with Section 34 of Indian
Penel Code alleging that the persons accused therein, including the appellant No. 1, had, with the
help of police, taken over the trucks, beaten the drivers, looted cash of Rs.1,11,000/- and taken away
sheep and goats worth Rs.45,48,000/-. The learned Chief Judicial Magistrate made an order below
the complaint directing the Deputy Buperintendent of Police, Palanpur, to make a report within
seven days after condueting investigation into the earlier complaint filed before him on June 19,
2008,

6. The respondent Nog, 1 1o 6, claiming to be the awners of goats and sheep, filed an application
under Sections 451 and 457 of the Code of Criminal Procedure, 1973 for custody of the cattle. The
learned Additional Chief Judicial Magistrate, Deesa, by order dated July 5, 2008, rejected the said
application and further directed the Investigating Officer Mr. Lakhubhai Amubhai to take
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possession of all gnats and sheep from Rajpur-Deesa Panjarapole and to hand over the same within
twe days to the Panjarapole of the nearest district, except the District of Banaskantha at
Government cost and thereafter to submit & report to the Courl.

7. Feeling nggrieved by the above mentioned order, the respondent Nos, 1 to 6 invoked
extraordinary jurisdiction of the High Court under Article 226 of the Constitution, by filing Special
Criminal Application Mo, 1387 of 2008, It may be mentioned at this stage that the State
Government, through Police Inspector Dauljibhai Saviibhal Asarf, challenged order of the trial court
refusing to hand over custody of goats and sheep to the respondent Nos. 1 to & before the learned
Additional Sessions Judpe, Banaskantha at Deesa by filing of Criminal Revision Application Mo. q1
of 2008,

8. The Special Criminal Application filed by the respondent Nos. 1 to 6 was placed for preliminary
hearing before the learned Single Judge, who after hearing the parties, by an interim order dated
October 24, 2008, directed the appellant No. 1 to shift 1325 sheep and goats in proper manner to
Panjarapole at Patan under the supervision and in presence of the Investigating Officer of Deesa
City Police Station before October 51, 2008,

g. The learned Single Judge, by the impugned judgment, has convicted the respondent Nos. 1 to b
nnder Section 11(1)(d) of the Act and imposed fine as well as given other directions referred to above
giving risa to the instant appeal.

10, This Court has heard the learned counsel for the parties at length and in great detail. This Court
has also considered the documents forming part of the instant appeal as well as documents forming
part of the Special Criminal Application No. 1387 of 2008, which was filed by the respondent Nos. 1

1o & before the High Court.
11. This Court notices that the respondent Nos. 1106 in the instant appeal had filed Special Criminal
Application No. 1387 of 2008 under Article 226 of the Constitution before the High Court stating
that they were owners of the goats and sheep seized by the police pursnant to FIR No. II-C.R. No.
4131 of 2008, registered with Deesa City Police Station for alleged commission of offence under
Section 279 IPC, Section 11(1)(d) of the Act and Sections 5, 6 and 8 of Bombay Animal Preservation
Act, 1954 and claimed custody of the cattle, The names of the respondent Nos. 1o 6 are as under: -

1. Dosukhan Samdakhan Sindhi, at Village Godamalani, District Barmer, Rajasthan

2. Amirkhan Sadikkhan Sindhi, at Village Ramsar, District Barmer, Rajasthan

A, Ragakkhan Moorkhan Sindhi, ot Village Badau, District Barmer, Rajasthan

4. Bherakhan Hamidkhan Sindhi, at Village Bamgol, District Barmer, Rajasthan

5. Sadikkhan Wagahkhan Sindhi, at Village Jalilkheda, District Barmer, Rajasthan
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6. Chanesar Alakhan Sindhi, at Village Sarupekatla, District Barmer, Rajasthan.

It is an admitted position that T1-C.R. No. 3131 of 2008 is not registered with Deesa City Police
Station against any of the respondent Nos. 1 to &, Admittedly, I1-C.R. No. 3131 of 2008, for the
alleged commission of offences punishable under Section 27g 1PC, Section 11{1)(d) of the Act and
Sections 5, 6 and 8 of the Bombay Animal Preservation Act, 1954, is filed against following persons:

1. Rajakbhiai Ibrahimbhai Sindhi
2, Sherubhai Dosubhai Sindhi
3. Ramkha Nurkha Sindhi

4. Jamalkban Dinakha Sindhi All residents of Nikla Tada, Taluka Shiv, District
Barmer (Rajasthan).

This Court notices with surprise that though the respondent Nos. 1 to 6 herein, who were original
petitioners before the High Court, are not accused of commission of any offence even remotely, even
then the learned Single Judge of the High Court has convicted them under Section 11{1)(d) of the
Prevention of Cruelty to Animals Act, 1060 and imposed a fine of Re.50/- on each of them. It hardly
needs to be emphasized that those, who are not even remotely alleged to have committed
offence/offences, cannot be convicted at all either at the trial or while exercising so called wide
jurisdiction under Article 226 of the Constitution. The four accused named above were not parties to
the petition filed by the respondent Nos. 1 to & nor they had approached the High Court for custody
of goate and sheap saized. Therafors, conviction of the respondent Mos. 1 to 6 under Section 12{2){d)
of the Prevention of Cruelty to Animals Act, 1960 and imposition of fine of Rs.50/- on ¢ach of them
will have to be regarded as without jurisdiction, unauthorized, unwarranted and illegal and will have
to be st aside,

12. From the final directions, given by the High Court in the impugned judgment, it is evident that
the learned Single Judge has quashed the FIR registered as I-C.R. No. 3131 of 2008 with Deesa City
Policy Station and the proceedings pursuant thereto including the arders for interim custody of the
animals and the Revision Application preferred therefrom. The respondent Nos. 1 to 6, who had
filed writ petition before the High Court, are not aceused. Therefore, they conld not have prayed for
and, in fact, have not prayed to quash the FIR registered as I1-C.R. No. 3151 of 2008 with Deesa City
Police Station and the proceedings pursuant thereto. Prayer for quashing the FIR could have been
made only by the accused, who have been named above, But none of them had chozen to invoke
jurisdiction of the High Court either under Section 482 of the Code of Criminal Procedure or under
Article 226 of the Constitution lo get quashed the FIR registered as 11-C.R. No. 3191 of 2008 with
Deesa City Police Station againsat them and the proceedings pursuant thereto, The quashing of FIR
at the instance of third parties is unknown to law, Further, it is well settled that neither power under
Section 482 of the Code of Criminal Procedure, 1973 nor jurisdiction under Article 226 of the
Constitution can be exercised by the High Court to guash the complaint if prima facie commission of
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offences is made out. The complaint lodged by the appellant No, 1is on the record of this appeal. A
perusal of the same indicates that the appellant No. 1 has averred in his complaint that close to 2000
goats and sheep were being transported in eight trucks, in a cramped manner, denying them even
fond and water in the process. It is asserted by the appellant No. 1in his complaint that carrying of
maore than 200 animals in a truck is cruelty by itsell The other averments made in the complaint
could not have been ignored while deciding the question whether the complaint deserves to be
quashed. The complaint has been quashed withou! taking into account the contents thereof or
discussing them. The examination of prima facie indicates commission of offences mentioned
therein by the accused. Even hefore the investigation could be completed and report submitted to
the competent court by the Investigating Agency, the High Court arrived at a pre-mature conclusion
that no offences under Section 279 IPC and under Sections 5, 6 and 8 of the Bombay Animal
Preservation Act, 1954 were made out against the accused and quashed the criminal proceedings.
Such a relief to the accused, who had not approached the High Court for guashing the FIR, could not
have been granted in a petition filed by the owners of goats and sheep seeking custody of the live
stock notwithstanding wide amplitude of power available under Article 226 of the Constitution,
What is astonishing is that the learned Single under Section 11(1){d) of the Act, though none of them
is alleged to have committed any offence either under the Act or under LP.C. or under the Bombay
Act of 1954 and on the other hand quashed the complaint. The scrutiny of the judgment impugned
shows that the State had not filed any counter to the petition filed by the respondent Nos. 1 to 6 but
the Additional Public Prosecator for the State had submitted before the Court to guash the
complaint filed by the eppellant No. 1 if the eomplaint was found by the Court to be untenable and
commission of cognizable offence was not made out. The Additional Public Prosecutor had
requested the Court to quash the eomplaint in exereise of inherent jurisdiction of a High Court
under Section 482 of the Criminal Procedure Code. Probably, these submissions of Additional
Public Prosecutor had prompted the learned Single Judge to examine the question whether the
complaint filed by the appellant No. 1 should be quashed. The learned Single Judge has coneladed in
para 11 of the judgment that the offences as alleged in the FIR registered as [1-C.R. No. 3131 of 2008
under Section 270 of IPC and Section 11(2)(d) of the Act or Sections 5, 6 and B of the Bombay
Animal Preservation Act were not made out and also recorded another finding that excessive
number of animals were carried in the vehicles due to which they were subjected 1o unnecessary
pain and suffering. These findings are contradictory to each other in terms. Having heid that no
offence under Section 11(1){(d) of Act was made out, why the respondent Nos. 1to 6, who are not
shown as acensed at gll, are convieted under Section 11(1)(d) of the Act, could not be explained by
any of the learned counsel appearing for the parties. Also the grievance made by the appellant No. 1
in ground I of the memorandum of Special Leave to Appeal that by overstepping its jurisdiction and
giving a go-bye to the regular trial, the High Court has quashed criminal proceedings without
hearing the complainant/appellant No. 1 cannot be ignored by this Court in view of pecaliar facts of
the ease. The learned Single Judge has quashed the complaint of the appellant No. 1 contrary to the
well settled principles governing quashing of a complaint. Quashing of the complaint in part should
not have been ordered after convicting the respondent Nos. 1 to & for the offence punishable under

Section 11{1)}(d) of the Aet and, therefore, for all these reasons, the impugned judgment is iable to
be set aside.
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15. What is noticed by this Court isthat by filing Special Criminal Application No. 1387 of 2008, the
respondent Nos. 1to 6, who claim to be owners of the goats and sheep seized, had prayed for the
following reliefs, which are enumerated in paragraph 8 of the petition: -

“8. In the aforesaid facts and circumstances and the grounds, the petitioners pray
that Your Lordships will be pleased to issue a writ of certiorari or mandamus or any
other appropriate writ, order ar direction:

(Aldeclaring that the impugued order dated 5.7.2008 passed by learned Additional
Chief Judicial Magistrate, Deesa is [llegal to the extent that learned trial court has
refused to hand over custody of the live stock to the petitioners and further be
pleased to quash and =et aside the same to that extent;

(B)be pleased to declare that the petitioners are entitled to get the custody of the
entire live stock which is in illegal eustody of Shrj Bharat Kothas -

respondent No. 1 herein and confined in the Panjarapele at Kanth, near Deesga; (Clpending
admission and final disposal of this petition, be pleased to direct the respondents to forthwith
handover entire live stock of 1515 sheep and geats as mentioned in the application of the petitioners
before leamed Additional Chief Judicial Magistrate, Deesa in health and saleable condition;

(D)such other and further relief that i just, fit and expedient in the facts and circomstances of the
cese may be granted.”

A bare glance at the prayers made makes it clear beyond pale of doubt thal the respondent Nos. 1 to
& had not pruyed that the appellant No. 1 be directed to pay compensation and cost to each of them.
The grievance made by the appellant No. 1 in the instant appeal is that without puiting the parties io
notice that the Court was inclined to determine and direct the appellant Ne. 1 1o pay by way of
compensation and cost, the learned Single Judge has determined the amount of compensation and
cost at Rs.75,000/- and directed him to pay such amount to each of the respondent Nos. 1 to

&. It may be mentioned that Criminal Inquiry Case No, 237 of 2008 referred to in the direction (iii),
is the sequatter of the complaint filed by one of the aides of the respondent Nos. 1 10 6 alleging
therein that the police personnel &5 well as the appellant No. 1 and other persons had robbed the
accused of goats and sheep on the trucks along with an amount of Rs.1,11.000/- in cash. After
hearing the complainant in that case, the learned Chief Judicial Magistrate, Palanpur, passed an
order on June 19, 2008 directing the complaint to be registered in the Criminal Inquiry Register and
that is how Criminal Inguiry No. 237 of 2008 is registered in the Court of the learned Chief Judicial
Magistrate, Falanpur. Further by the said order the D.S.P.. Palanpur was also directed to report
within seven days before the court and submit a progress report every seventh day till the
completion of the investigation, after which the court was to pass farther arders.

14. The approach of the High Court in granting relief not prayed for cannot be approved by this
Court. Every petition under Article 226 of the Constitution must contain a relief clagse. Whenever
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the petitioner is entitled or is claiming more than one reliel, he must pray for all the reliefs, Under
the provisions of the Code of Civil Procedure, 1908, if the plaintiff omits, except with the leave of the
court, to sue for any particular relief which he is entitled to get, he will not afterwards be allowed to
sue in respect of the portion so omitted or relinguished. Though the provisions of the Code are not
made applicable to the proceedings under Article 226 of the Constitution, the general principles
made in the Civil Procedure Code will apply even to writ petitions. It is, therefore, incumbent on the
petitioner to claim all reliefs he seeks from the court. Normally, the eaurt will grant only those reliefs
specifically prayed by the petitioner. Though the court has very vide discretion in grenting relief, the
court, however, cannot, ignoring and keeping aside the norms and principles governing grant of
relief, grant a relief not even prayed for by the petitioner. In Krishna Priva vs. University of Lucknow
[(1684] 1 SCC 307], overlooking the rule relating to grant of admission to Postgraduate course in
medical zollege, the High Court in the exercise of powers under Article 226 of the Constitution
directed the Medical Council to grant provisional admission to the petitioner. This Court set aside
the order passed by the High Court observing that "in his own petition in the High Court, the
respondent has merely prayed for a writ directing the State or the College to consider his case for
admission yet the High Court went a step further and straightway issued a writ of mandamus
directing the College to admit him to M.S. course and thus granted relicf to the respondent which he
himself never prayed far and could not have been prayed for”. Again, in Om Prakash va. Ram Kumar
[(1991) 1 8CC 441], this Court abserved, "A party cannot be granted a relief which is not claimed, if
the circumstances of the case are such that the granting of such relief would resull in serious
prefudice to the Interested party and deprive him of the valuable rights under the statute”, Though a
High Court has power to mould reliefs to meet the requirements of cach case, that does not mean
that the draftsman of a writ petition should not apply his mind to the proper relief which should be
asked for and throw the entire burden of it upon the court. Tt is relevant lo notice that the High
Court was not exercising powers under Article 206 of the Constitution suo motu but was examining
the validity of order passed by the Additional Chief Tudicial Magistrate refusing to grant custody of
goats and sheep to the respondent Nos. 1 to 6, in the Special Criminal Application, which was filed
by them under Article 226 of the Constitution through a were represented by a senior counsel
practicing in the Gajarat High Court and having regard to the facts of the case, the learned lawyer
was justified only in daiming those reliefs to which reference is made earlier. The respondent Nos. 1
10 & were seeking a writ of certiorari or mandamus 1o declare that order dated July 5, 2000, passed
by the learnad Chiaf Judicial Magistrate, Deesa, refusing to hand over custody of the goats and
sheep seized to them, was illegal and were also seeking quashing of the said order. At no point of
time, the learned advocate for the respondent Nos. 1 to & had moved any application seeking
permission of the Court to amend the praver clause contained in the petition so as to enable the
respondent Nos. 1 to 6 to claim sompensation from the appellant No. 1. A fair reading of the petition
makes it more than clear that no factual data whatsoever was laid by the respondent Nes. L to 6 for
claiming compensation from the appellant No. 1. No facts were mentioned as to in which manner
they or any of them had suffered damage or loss because of the handing over of custody of goats and
sheep to the appellant No. 1 and ultimately to the respondent No. 8 Panjarapole situated at Patan
nor the appellant No, 1 was permitted to controvert that in fact no damage or loss was suffered by
the respondent Nos, 1to 6 or any of them. There is no manner of doubt that the High Court was too
indulgent in this matter. After all, it was not a petition from a person languishing in jail or from a
bonded labourer or a party in person ar public spirited citizen seeking to bring a gross injustice to
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the notice of the court. Here, the High Court had before it the respondent Nos. 1 to 6 as petitioners.
The question whether the respondent Nos. 1 to 6 suffered damage or loss because of handing over of
goats and sheep to the appellant No. 1 and/or to the respondent No. 8, depends upon facts to be
proved. Normally, such an exercise cannot be undertaken in a writ filed under Article 226 of the
Constitution. This Court further finds that the appellant No. 1 is not only directed to pay, by way of
eompensation and eost, to each of the respondent Noa. 1 to 6 a sum of Rs.75,000/- but is further
directed to pay on behalf of respondent Nos. 1 to 6 the cost of maintenance and treatment of the
animals in question 1o respondent No. 8 in sccordance with the provisions of sub-Section (4) of
Section 35 of the Act. To mention the least, it is evident that the respondent Nos. 1 to 6 are not
parties to Criminal Inguiry Case No. 237 of 2008, which is pending before the learmned Chief Judicial
Magistrate, Pulanpur. As observed carlier, the said inquiry has heen initiated at the instance of one
of the aides of the accused, In the said inquiry the question posed for determination of the learned
Chief Judicial Magistrate, Palanpur, would be whether the appellant No. 1 and others with police
personnel had committed Jool of trucks with goats and sheep and also cash amount of Rs.1,11,000.
The said inguiry is not coneluded as on today nor any finding is rendared that the appellant No. 1

and others with the aid of police personnel had committed loot af the articles mentioned in the
complaint of that case. Therefore, the appellant No. 1 could not have been directed Lo pay
compensation and cost to 6 without prejudice to their rights and contentions in the criminal
proceedings initiated by way of Criminal Inquiry Case No. 237 of 2008, Moreover, no claim was
advanced by the respondent Mo. 8 herein that the appellant Na. 1 should be directed to pay, on

behalf of the owners, i.e., the respondent Nos. 1 to 6, the cost of maintenance and treatment of the
animals in question in accordance with the provisions of sub-Section (4) of Section 35 of the Act.
Normally, cost of maintenance and treatment of the animals in such cases would be payable by one
who claims custody or who are the owners of the live stock but not by the complainant. In the
instant case the assertion made by the appellant No. t is that he was handed over custody of goats
and sheep by the police after registration of FIR seems to be that the appellant No. 1 had Laken

possession of the live stock and trucks illegally before the FIR was lodged and had acted in a high

handed manner. The dispute whether appellant No. 1 was handed over custody of goats and sheep
after filing of the complaint or whether he had abtained custody of goats and sheep illegally before
the complaint was lodged, will have o be adjudicated upon evidence to be lead by the parties. Such a

highly contentious dispute cannot and could not be resolved in a petition under Artiele 226 of the
Constitution. Having regard to the totality of the facts and circumstances emerging from the record

of the casa, this Court is of the firm opinion that there was no justification at all in directing the

appellant MNo. 1 te pay a gum of Rs.75,000/- towards compensation and cost to each of the

respondent Nos. 1 to 6 and to pay to the respondent No. 8 herein the cost of maintepance and

treatment of the animals in question on behalf of the respondent Nos, 1 to 6. Therefore, this

direction is also lizble to be set agide,

15. This Court further finds that the lkearned Single Judge has directed the State of Gujarat to take
appropriate departmental action for illegal or unauthorized actions, if any on the part of any police
officer and if upen inquiry it prima facie appears that any police efficer has participated in a
cognizable offence, appropriate criminal proceedings be initiated against such officer. It is true that
while dealing with entitlement of custody of goats and sheep the learned Additional Chief Judicial
Magistrate, Palanpur has come to the conclusion that the seiznre of goats and sheep was not in

Indian Kanoon - RipcYindankanoon. oeg dacS0BIES o




— 1 IV
5o

Bharal Amratial Kothan vs Dosuxhan Semadkhan Sangti b Ors on 4 Novembar, 3508

aceordance with law, During the course of hearing of the appeal, the learned counsel for the
appellant No. 1 has referred (o several admissions made by the respondent Nos. 1 to 6 which would
indicate that the custody of the goats and sheep seized was handed over to the appellant No. 1 by the
police. However, it is not necessary to make a detailed reference to them. What is important to be
noticed i that in the order passed by the learned Additional Chief Judicial Magistrate no officer has
been named at all. Whether search and seizure of the goats and sheep is illegal or not can be
effectively gone into only at the stage of final dispasal of the trial and not at interim stage when the
court hears an application under Section 451 read with Section 457 of the Code of Criminal
Procedure, 1979 for interim custody of the muddammal. Direction to the State Government to
initiate appropriate departmental action for illegal or unantharized actions at the interim stage is
harsh as well as not called for on the focts of the ¢ase. Therefore, the said direction, which is
contained in clause (5) of paragraph 14 of the impugned judgment, also deserves to be set aside.

16. This Court further notices that the learned Single Judge has directed the Registrar of the High
Court to serve a copy of the judgment impugned in the appeal upon the appellant No. 2, L.e., Animal
Welfare Board of India, Ministry of Environmen! and Forests, Government of India, 13/1 Third
Seaward Road, Valmiki Nagar, Throvamiyr, Chennai. As this Court is inclined to set aside most of
the directions given by the leamed Single Judge in the impugned judgment, the direction to serve a
capy of the judgment on the appellant No. 2, i.e., Animal Welfare Board of India becomes redundant
and, therefore, the same is alsa lisble to be set m’iﬂn

17. This takes the Court to answer the question whether respondent Nos. 1 to 6 are entitled to relief
of interim custody of goals and sheep seized pursuant to filing of complaint No. II-C.R. 3131 of 2008
registered with Deesa City Police Station. The fact that respondent Nos. 1 to 6 are owners of the
goats and sheep seized is not disputed either by the appellant No. 1 or by the contesting
respondents. Though the respondent No. 8 has, by fling counter reply, pointed out that the officials
of Panjarapale at Patan are taking best care of the goats and sheep seized in the instant case, this
Court finds that keeping the goats and sheep in the costody of respondent No. B would serve
purpose of none. Admittedly, the respondent Nos. 1 to 6 by vocation trade in goats and sheep.
Probably a period of more that one and half years has elapsed by this time and by production of
goatls and sheep seized before the court, the prosecution cannot prove that they were subjected Lo
cruelty by the accused becanse no martks of cruelty would be found by this time. The trade in which
respondent Nas. 1 to 6 are engaged, is not prohibited by any law. On the facts and in the
cireumstanees of the eage this Court is of the opinion that respondent Nos_ 1 to & would be entitled
to interim custody of goats and sheep semzed in the cose during the pendency of the trial, of course,
subject to certain conditions.

18. For the foregoing reasons the appeal partly succeeds. The directions Nos. 1 to 6, contained in
paragraph 14 of the impugned judgment, are bereby sel aside. The Special Criminal Application Nio.
1387 of 2008 i3 accepted in part by directing the respondent Mo, B to hand over custody of goats and
sheep seized in the instant case to the respondent Nos. 1 to 6. who are owners thereof, in such
proportion as the original number of seized animals bears to the number of surviving animals, on
each of them depositing a sum of rupees fifty thousand with the trial court and each furnishing two
sureties of Re.50,000/- to the satisfaction of the tral court, The respondent Nos., 1 to & be handed
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over custody of goats and sheep in the presence of Police Officer in-charge of the Police Station at
Patan, who shall supervise delivery of the animals to the respondent Noz. 1 to 6 in such manner that
the animals are not subjected to further cruelty in their transportation within the area of his
jurisdiction. The respondent Nos. 1 to 6 are directed to see that no eruelty is meted out to the
surviving animals and submit an undertaking to that effeet to the trial court within a period of two
weeks from today.

19. Subject to abovementioned directions regarding handing over interim custody of goats and

sheep, the appeal is allowed.

............................. o). [Harjit Singh Bedi] ..ccvniciciiniccameneads [0, Panchal] New Delhi;

November 04, 2009,
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Siddu Venkappa Devadiga vs Smt. Rangu S. Devadiga And Ors.
on 6 January, 1977

Equivalent cltations: AIR1977SC890, (1977)3SCC532, 1977(9)UJ101(SC), AIR
1977 SUPREME COURT 890, 1977 3 SCC 532, 1977 2 SCJ 52, 1977 U J (SC)
101, 1977 RENTLR 877

Author: P.N. Shinghal

Bench: M.H. Beg, Chief Justice, P.N. Shinghal

JUDGMENT

P.N. Shinghal, 1.

1. This appeal of the defendant, by certificate, is directed against the appellate judgment of the High
Court of Bombay duted Junc 27/28, 1968, As the appeal must succeed on a short point of Taw, it will
be enough to state those facts that bear on it. It is a matter of regret that a voluminous paper book
should have been prepared in this case and its bearing delayed for so long.

2, Shivanna Devadiga, husband of plaintiff No. 1 and father of the remaining plaintiffs, had a hotel
known as Krishmananda Upahar Graba in Bombay. Defendant Siddu Venkappa Devadiga was his
gigter's son. According to the plaintiffs, Shivanna started another hotel known as Purshottam
Restaurantat a distance of about a furlong from Krishnanda Upahar Graba. As the parties were
governed by Aliva Santhana Law, Shivanna looked after the defendant, his mother and her other
children. The plaintiffs pleaded that the defendant was brought to Bombay by Shivarna and was
employed by him in Purshoftam Restaurant upto about 1055. He then went to his place in Sooth
Kanara, and did not return to Bomhbay until after Shivanna's death on September 8, 1958. The
plaintiffs further pleaded that as the defendant gave assurance that he would look after the
interested of Shivannia's widow (plaintiff No. 1)and her children, they made over the key of
Purshottam Restanrant to him. It was also the case of the plaintiffs that the defendant began to
claim that the Purshottam Restanrant belonged to him, and refused to deliver possession there of to
them when they returned to Bombay after performing the obsequies Shivanna. The plaintiffs
accordingly instituted the suit which has given rise 1o this appeal on February 14, 1961, claiming
possession of Purshottam, Restaurant,a sum of Rs. 7000/- as damages and/or compensation from
September g, 1958 upto the date of the suit, with interest, and any further amount as damages which
the court deemed just and proper,

3. The defendant controverted the claim of the plaintifis and claimed that he had always been the
sole and exclusive owner of Purchottam Restaurant ever since 1940 when it was started, that he had
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taken the premises of the restaurant on lease from the landlord in his own name, had, obtained the
municipal licensees, the police licences and nuthorisations in his own name from the very Inception,
and that he had always been in custody and possession of that business.

4. The trial court found that there were several circumstances which negatived the claim of the
plaintiffs, and dismissed the suit by its judgment. dated September 30, 1963. The plaintiffs went in
appeal to the High Court and as it has been allowed and the suit has been decreed, the defendant
has come up in appeal to this Court,

5. It has been argued by counsel for the appellant that the High Court committed a serious error of
law in setting up a new case for the plaintiffs, in its impugned judgment, by holding that the
Purshottam Restaurant was a ‘Benami' transaction of Shivanna, who was its real owner, when it
found that there could be no other ground for interfering with the finding of the trial court about the
defendant's ownership and possession of the business, [t has aceordingly been urged that the

judgment and decree of the trial court were wrongly set aside, and should be restored. As we shall
show, there is justification for this argument.

6. We find that the High Court took several “circumstances” into consideration while examining the
competing claims of the parties to the restaurant. It found that some of the circumstances were in
favour of the plaintiffs, but it was faced with a "Diffieulty” which has been stated by it as follows ?

The difficulty in the present case has been created because the Municipal licences, Police licences
and authorizations are in the name of the defendant. To this aspect we will have to revert a little
later. At this stage it is sufficient to say that the mere fact that the business is run in the name of
particular person would be presumptive of the fact that the business belongs to him. However it is
well known that a large number of persons in this country do business in names other than their
own, and if circumstances are established, which are consistent with the case that it belongs to some
one else the Court cannot hesitate to draw that inference, since the presumption then would be
rebutted.

The High Court again made a reference to the circumstances in favour of the plaintiffs and held as
follows:

In the light of all these the circumstances of the tenancy of the premises being in
defendant’s name and the licence and authorisations in his name, should be
eongidered. In this country it is not unknown that people carry on business in the
names of others, viz. dependents upon them, If it is accepted that Shivanna was the
redl owner of the hotel and that the name of the defendant was used for purposes of
licence and authorization, all these facts fall ina pattern and fit in.

7. It is thus apparent that the High Court set aside the finding of the trial court, and gave its decision
in Favour of the plaintiffs, because it reached the conclusion that the Purshottam Restaurant was the
"benami® business of Shivanna, and not of the defendant. The High Court adopted that course of
reasoning because there were a number of facts and circumstances which were heavily in favour of
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the defendant e.g. the tenancy of the restaurant was in the name of the defendant from the very
beginning, the rent bills showed that it was the defendant who was paying for the lease, the licenses
issued by the Commissioner of Police and the Bombay Municipal Corporation were in the name of
the defendant from the very beginning, the permits and cards for the use of food grains and milk in
the restaurant Were in the name of the defendant from the commencement of the business, and it
was the defendant who had filed several other applications in connection with the transaction of the
business of the restanrant. Moreover Shivanna, who had executed a will on August 30, 1958, about a
vear before his death, made a reference to only one tea shop, before his death, made a reference to
only one tea shop, and not to the other in the will, which also showed that he claimed to be the
awner of the other restaurant known as Krishnananda Upahar Graha & of not the purshottam
Restaurant. These were very important facts and eircumstances which had weighed in favour of the
defendant, and formed the basis of the trial court's judgment in his favour. But the High Court was
swayed by the impression that the transaction was ‘benami’ and that was held to be the reason why
those facts and circumstances came into existence. The question however is whether any such
pleaded been taken by the plaintiffs and, if not, whether it was permissible for the High Court to
interfere with the finding of the trial court by setting up a plea which had never been taken in the
plaint?

8. We have examined the plaint and we find thar it was clearly pleaded there that Shivanna was the
absolute owner of the purshottam Restaurant until his death on September 8, 1938, that the
defendant was "employed” by him in that business, that the defendant came to Bombay soon after
the death of Shivanna passing to be a friend and well-wisher of the plaintiffs and that possession of
the purshottam Restaurant was given to him on his assurance that he would lookafter the interests
of the plaintifis and would earry on the business on their behalf, The plaintiffs pleaded further that
when the defendant refused to render accounts and totally excluded them from the control and
management of the businese, it became necessary for them to take action against him. It was further
stated in the plaint that the plaintiffs first Aled a erominal complaint against the defendant but it was
dismissed for want of appearance, & thereafter filed the present suit alleging that Shivanna was the
absolute ewner of the restaurant and was the tenant of the premises where it was being carried on.
As has been stated, the defendant traversed that claim in his written statement and pleaded that the
business always belonged 1o him as owner. There was thus no plea that the business was "henami’
for Shivenna. We also find that the parties did not join issue on the question that the business was
‘benami’. On the other hand, the point at issue was whether Shivanna was the owner of the business
and the tenancy rights of the premises where it was being carried oa. It is well-settled, having been
laid down by this Court in Trejan and Co. Ltd, v. PW. N.H. Nagappa Chettiar (1956) SCR 789 and
Baraba Singh ns. Achal Singh AIR 1961 8C 1007 that the decision of 2 case cannot be based on
grounds outside the plea of the parties, and that it is the case pleaded which has to be found. The
High Court therefore went wrong is ignoring this basic principle of law, and in making out an
entirely néw case which was not pleaded and was not the subject matter of the trial.

g. The appeal is allowed, the impugned judgment and decree of the High Court are set aside, and the
decree of the trial court is restored with costs.
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IN THE HIGH COURT OF DELHI AT NEW DELHI
CW.P NO 4776 OF 2000

SEAL OF THE COURT

1N THE MATTER OF;
SMT. USHA KAPOOR & ANR. - PETITIONERS
VERSUS
DELHI DEVELOPMENT AUTHORITY
THROUGH ITS VICE CHAIRMAN & ANR... RESPONDNETS
EMD OF PARTIES

1. SMT.USHA KAPDOR

WIFE OF SHRI MAHESH EAFDOR
2. 5H. MAHESH KAPOOR

5/0 LATE SHRIS.N. KAPOOR

BOTH PARTMERS OF

M/5. JHANKAR BANGUETS

G-B7, PREET VIHAR,

DELHI-11052 PETITIONERS

VERSUS
1. DELHIDEVELOPMENT AUTHORITY
THROLWGH IT5 VICE CHAIRMAN
INA MARKET, VIKAS SADAN, NEW DELHI
4. DELHIJAL BOARD,
THROUGH TS CHIEF EXECUTIVE OFFICER
MEW DELHI =i RESPOMNDENTS

PETITIONERS
Through

[MAMDIMI SAHNI} [SUSIT BAMSAL)
ADVOCATES FOR THE FETITIOMNERS
204, LAWYER'S CHAMBER

DELHI HIGH COURT

MEW DELHI-110024

MNEW DELHI,
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IN THE HIGH COURT OF DELHI AT NEW DELHI

SEAL OF THE COURT
Orders
D8.05.2001

Present: Mr. Ravinder Seth, Sr. Advocate with
Mr. Sumit Bansal for the petitioner.

Mr. Rajeev Sharma for the respondent/DDA.

CW: ND: 4776 & CM: 7350,/2000

Learned counsel for the respondent submits that repairs have

since bean effected. The letter written by the Executive Engineer, DDA dated
28.04.2001 is taken on record.

In view of thiz development, no further orders are called for
on this writ petition.

The writ petition is disposed of as satisfied.

May 08, 2001
aka, -5d-

Manmohan Sarin, J
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KHEL GAON, NEW DELHI 110049 TEL: 6492181-84 FAX: 6492373
21.03.2003
The Chief Fire Officer
Delhi Fire Services

Connaught Place

NEW DELHI
FIRE FIGHTING & FIRE ALARM SYSTEM FOR RESTAURANT AT
ASIAD TOWER,
N GAMES VILLAGE SIRI FO W DELHL.
Dear Sir,

With reference to our earlier letter dated 27-09-2001, may we
inform you that Fire Fighting System consisting of Wet Riser System and
automatic Sprinkler System and Fire Alarm systern has been completed in all
respect,

As the system is commissioned you are now requested to carry
out inspection of the system and issue us N.O.C for the same.

Thanking You
Yours Faithfully

TYPED COPY

For Ihankar Banquets

Authorised Signatory
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CGOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELIH
HEADQUARTERS: DELHI FIRE SERVICE. NEW DELHI - 110001

vy Mot o ee Jou gy o DATE 7% \ofag

L3

i 1}

b

I'he Deputy Director (CE)
1elhi Development Authornty
oniverel state Branch
Wikas Sadan, INA,

Mew el

Suby - NOL Trom fire safety pomt of view in r'o Asiad Tower Banquet & Restaurant.

i,

hindly reter to the lemer No. 110 NO 47(11) 2004-RN/1194/4332 dated
9 UK 204 G the above subyeel lrom OSD o LG on the above subject. o this regard, it
i infinnntee that this building was constructed béfore 1983 and that time the norms laid
derwny in LD 1967 are o be followed, As per Clause No. 72 Part - [I of BBL - 1967 the
width ol sinncase should be 4'6" for pubiic butlding if less than 200 persons are w be
accomminodatcd but in this specific case width of staircase 1s only 70 em to 100 cm
uppoatimuicly (A copy of the norms is =nclosed herewilh for vour ready refesence).
hrujr.;q.;;;.ln:guﬁl?pw are requested 1o provide an additional staircase to mest the requirement
i -
A meching was also convened by principal commissionsrs DDA on 2807.2004 in his
chamber on the same issue and it was decided in the meeting that the possibilities should
be explored 1 comply the norms as required under Law and then only NOC should be
leguesicd from the fire department.

Submutied for your kind information plcase.

Yours faithfully

Hngl- ux above
%}'ﬁv

Chief Fire Officer
. Delhi Fire Service
Copry o -
| Shin Aok Swarup For Kind Information Please.
2 s o LG, Raj Niwas, Delh,
2 Sh. Mahesh Kappor (M.D.) For Mecessary Action Please
Asiad Tower Banquel & Restaurant e -
Khel Gaon, New Delli, — 44
(TRUE COPY]
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amageme T e ad The t e b Appmved Minutes of 740 Screening Commitiee Mecting

Follewine items were discussed in the 248" _Screening Commiltes
.

“ meeting held an 10.05.2006

e

442004 Pact Dq.ﬂ_[qup rp_eq qu.EC Plot, PEL.6 at Juuh
f{u Eﬁﬂﬂ]?\?ﬁ-llﬂﬂ?ﬂm'ﬁ"' =

e T e, b T

Presentedbv. . Arcieet (S2) | |
Prﬂmﬂ .ﬁ.'rr mﬂ:i!mhm o Thz :.pp{wﬂ is sought for shup-g to be dtttinpﬂi by DDA

k. ;.-n.rt of LSC site, the-rest of which has a.'[rc.ady Inqn d:spnstl:l off by austion.
e

p LTERC S ,,n' "'.L" ey ot U

"_.l_\_ l'_-'n

D&t.'.’.ifm :il"'f.l‘u:r mififee: ﬁm a5 A0 pproved with the congition g

- that & public toilet blockmay also b | pm Hluuhm uthurha on EDTfBuiﬁa' can |
be. mnstlpctﬂi! cted by DDAY _ .

fﬂfgw !;p_ - As projected in the Agenda
45:2006 Proposed additional firescape staircase I'ur'Tfrwcr Restaurant :t.ﬁ.il:-n
. GamesrVillage Complex™ :
No. SASSZ/HUPYY/F-56/2000.

Presentec by Sr, Architeet (5Z)

Propasal for ideration. Proposal for additional firescape staircase for Tower
Testaurant ez per the requirement of the Chicf Fire- Officer vide their letter
. 0. F6/MSDEFS/2004/1 148 dated 28.5.04,

£l

Decision of the screening commriltes; Senior Architect (SZ) informed that snother
propasal his been received from the licenses of Tower Restaurant informing that Fire
':I:I'Epa,r:mr:m 15 rnadjr to give fire clearance for the ovérbead restaurant pmuﬂad that the
txlh.mg staircase is widened to a mih of 1350mm H'ﬁ"} with 150mm risers and 300
wide Lre&d ' The licenses has further submitted that he is prepared to l'l!l.['l-lilr}l' the existing ™
ﬁaurua—m-;'tu these specifications on his own cost.  He will also submit to DDA AeRessary
stmcturd_ Fm1|f icates ete. whicly ‘Wu“#_pfmﬂdmkﬁ! b].r E E EDGI

AT A T

" The Committes appmw,d the pmp-:rs:! of modification of intemal staircase h:,r the
rlr.:ensc_.:uh;eﬂm,,. L TR, "

(1) me.mﬁ heing completely bome by the licensee.
(i)  The modifieation of staircase should not ereste any additional rights for
licenses. ¢




-

Approved Minutes of 248* Screening Commitios Meacting "

Follow up action;.  The possibility of widening the existing road may be examined by
Engineering/Planning/Architecture Wing.

i . o

64 : 2006 EWS Housing at Eondli-Ghacoli adjeining NOIDA.
Mo FANSAELNGSHUPWI/DDA

Presented by . Sr. Architect (EZ)

Proposal for consideration: ~ Approval of 1350 E{E’;j Houses {S—SEareyad_]; instead ﬂ‘f
703 Nos. reseitlement plots because the site is low-lying and requires deep filling. Tt will
be expensive for the individual plot holder to construct their houses. :

P= Decision of the screening committee; " Fhe .pr-l:l-pﬂﬂl be revised by planning mix ﬂll'
HIGMIG type ‘of (multi-storeyed housing) and LIG type (5—§-ti:rrcjfed housing) 13'_.‘:
achieving optimum FAR snd density as per MPD norms.  The revised layout can be put

up on file for approval.

Foifowe up gctirr.  As reflected in the agenda,
The ruc.tting-!.;f;i ended with 2 vote of thanks to the Chair,

These minutes are issued with the approval of the Vice-Chairman, DDA

A
(‘.ﬂgﬁ“ﬂ
‘:ﬂ

(L. Gapan)
Dy. Director {Arch.} CrlfﬁbE CUP"I"']'
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI &
HEADQUARTERS: DELHI FIRE SERVICE, CONNAUGHT PLACE |
NEW DELHI-119 001

No. F6/DFS/ MS 2009/ 7]/ (. Dated- 24/ Y A9
To,

The Addl. Secrelary o LG

Raj Niwas

Deelhn-54

Subject: Regarding DDA Tower restaurant, khelgaon, New Delhi

Sir.
With reference 1w U0, No. 100(3) Z009RN/GEGAE263 dated 30.03.09.. @1 is o
inform you that this department has already submited its observations o 05D o Hon'ble
= L.G vide letter of even Mo, 2440 dated 14.10.04. No. 1782 dated 29.08.05 and No. 515
dnted 22.02.08 (copy enclosed lor ready reference). The referred Sub Clause 3 ol clause no.
72 of BBL-1967 is mandatory as well as necessary for emergency cvacoation point of view.
Furher as per existing building Bye Laws, single smaircase s not sufficient to mect the
evacuation requirement in case of emergency . I7 considered appropriate, this matier may be
referred to legal depariment of GNCT of Delhi. for legal opinion in view ol the
applicability of law in this case. Moreover the power of relaxation n riles is not vested in

Chief FFire Officer.

Yours faithfully

WJV—.-J\H

-
\ Chiel Fire Officer
Delhi Fire Service

Copy 0

|. The Dy Secretary (liome), GNCT of Delhi, 5 Noor, Delhi Secut. for information
and necessary action w.rl letier No. F.5 (3020071111167 doted OT.11.0%

. /2'" Sh. Mahesh Kapoor, Jhankar banquets. Asiad Tower. Khelgaon. thfh Iﬂﬁﬂ.\pﬂ
information pl.
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI 42
HEADQUARTERS: DELHI FIRE SERVICE, CONNAUGHT PLACE
NEW DELHI-1 10 o0
No. F6/DFS/ MS (2009 / 1417 8 Daed: 26/ .5 09

To.
I'he Dy Direclor (CE)
Delhi Development Authority
A-Block, 1" floor
Vikas Sadan. TNA
Mew Delhi-23

Subject: Regarding DDA Tower restaurant, khelgaon, New Delhi
Sir,

With reference to letter No. F23(320CENol, VIDDA/I 312 dated 08.05.00. it ix
inform you that this department has examined the issue and sbserved that the Sub Clause 3 of

clause no. 72 of BBL-1967 is mandatory as well as necessary for emergency evacuation point

of view. Further as per existing building Bye Laws, single staircase is not sulficient 1o meet the
evacuation requirement in case of cmergency for high rise buildings.

Morcover this is a building approved and constructed by DDA and DDA is the
authority 1o get the BEL implemenied/ interpretated for all buildings in Delhi, Therefore DDA
may teke appropriaie action decision w.r.1 the requirement of staircases,

This is for your information and necessary astion please
Yours faithlull
W4

Chief Firc Officer
Delhi Fire Service

Lupay R
I. The Dy Secretary (Home), GNCT of Dethi. 3% foor. Delhi Sectt. for infarmation pl.

2. Sh. Mahesh Kapoor. Jhankar banguers. Asiad Tower, Khelgaon, New Delhi 49 for
informarion pl.

(TRUE.COPY]
by




N THE HIGH COURT OF DELHI AT NEW DELHI
(EXTRAORDINARY CIVIL WRIT JURISDICTION)
WRIT PETITION (CIVIL) No 987 OF 2009

MIS, THANK AR BANQUET \
[A PARTNERSHIP FIRM] q"
HAVING ITS REGISTERED

OFFICE AT G-87, PREET VIHAR
DELHI - 110 092,

MR MAHESH KAPOR
PARTNER :

M/S. THANKAR BANQUET

AT G-87, PREET VIHAR

DELHI — 110 092,

Mrs. USHA KAPOOR

i DELHI - 110 0%3,
i} VERSUS

| DELEHI DEVELOPMENT AUTHORITY
THROUGH ITS VICE CHATRMAN

VIKAS SADAN - L N. A,
| NEW DELHI

GOVT. OF NCT OF DELHI
THROUGH ITS CHIEF FIRE OFFICER
| DELHI FIRE SERVICE
‘CONMNAUGHT PLACE

;caannt
i pnaies

e

T
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. IN THE HIGH COURT OF DELHI AT MEW DELHI
i W.PC) 11984/2009
% O ENERR AR A Y T
MyS HAKNKAR BANQUET AND ANR vives PELILIOOED
Through: Mr.Ravi Gupta, 5r, Advocate with
Mr.Pawan Bindra and Mr. Ankit jain. Advs
VErsus
DDA AMND ANE .ee RESpORdent

213

Through: Ms.Sobhna Takiar, Adv. for DDA
Mr.MEzm Warir and Mr.Shoaib Haider
Anvocates 1or respondent/GHOTE

CORAM:
HON'BLE MR e

1. Whether the Reporters of Incal papers may be allowad Lo
5€e the judgment?

2. To be referred to Reporter or not?

3. Whether the judgment should be reported in the Digas?

G.5,51STANL |. (ORAL)

1

By the present petition, pettioner secks guashing ¢ the
impugned communications dated 22.02 2008, 24.04 2003 arnd
26.05.2009 issued by respondent no.?. Petitioner alse orays fo:
‘wEuance of a writ of mandamus, directing responpents to
forthwith issue a no objection certificate for running a restaurant
from the Tower Restaurant, Asian Games Village, withaut nststing
on any structural alteration of the pettioner's restaurant andyo
providing a new staircase,

The facts as sel out in the writ petitlon are that respanderts DO
constructed a buillding at the Asian Games Village Complex. Khie
Gaon. New Delhi in the year 1082, The haight of the by lding
which is a tower on which the restaurant was construcled is 52
meters with the lloor of the restaurart starting only at the neigh
of 45 meters and that too over a water tank. The first =00 af thi

lifL insialled is at the level af petitiones's restacrant. The roses ke

fi s (TRUE copy)

WAPC) e, 11384 200 Pagy ﬂ@,
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teen provided with two lifts and a8 staircase, ARer consrreelirg
the building and restadrant, the DDA advertised in the manth ef
June, 1982 for leasing out the restaurant. The DDA jeascd oul Ire
restaurant toa well known hotelier. it 15 the case of the pet/boner
that respondent no.l leased out the restaurant to M Chatwa

Hotels & Restaurants, who operated the restaurant oetvweer 1984
ong 1989 as ‘Bombay Place Tower, after obtaining the necessary
NOC from respendent no.2. Between the period 1389 ang 1596
the said reslaurant premises remained vacant and afler & gap of
sgven years on 14,10.1996 respondent/DDA issued tencer inviting
bids for teking on lease the premises tower for a pericd of thirty
years. The petitioner participated in the tender and wes deciaren
successful. The tower premices was allotted to the petilioner

the year 1997, The lease deed of the tower was exeiuied ©
favaur of the petitioner on 24.12,19989. As per the tesms therecf

petitioner was required to pay advance lease monegy fer 30 years.
The petitioner is stated (o have paid more than 2.21 croses Lo the
DDA, The petitioner could not commence business due L walter
Izakage from the overhead tank and had to undertake axiensive
renovation work, The petitioner ic stated to have (“curred
expenses [o the tune of Rs.2.5 crores on renovation, inciuding
furnishing and instaliation of two new IS, The petitons: is alsg
stated 1o have pamd As.30.0 lacs towards the stamp outy (r

addition to ground rent @ 3.30 lacs per year, which was to be
enhanced by 20% every three years.  During rerovabon

petitioner also installed fire safety measures, as ger the
requirement of respondent no.2. The petitioner 15 states o have
spent As40.0 lacs and constructed a water tank of 2.0 lacs Iiters
in the basemant to meet the safely requirements. In the yea:
2001 petitioner approached respondent no.2 for recessay
approvalf NOC. Petitioner was informed by respondent ~o 7 that
the letter should be addressed through the DDA and accordingly,
DDA vide communication dated 26.03.2003 reguest=d Flig
Departrment [0 consider the case of the petitioner for gran: of HE‘H:‘.

NPT

WO S, P - 300 Fugt &uf 42

£5
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after completing the requisite formalities, Petitiener is stated to
have completed installation of fire fighting systems i the
rastaurant and by letter dated 21.03.2003 Iinformed the
respondent of the same. The petitioner also addressed various
communications to respondent ne.2 requesting them to take steps
for grant of NOC to the petitioner. The respondent no.2 by letter
dated 20.02.2004 declined the reguest of the petitioner as the
petitoner did not meet the Bullding Bye-laws, 1983  The
respondent no.1 addressed 8 communication to respendent no.2
on 12.04.2004 with regard to issuance af NOC which fetter was
received by respondent no.2 stating “that issuance of NOC cannot
be considered, at this stage, as even the norms (ajid down in B85 -
1967 were not complied with”, i

The respondent no.2 vide communication dated 14.10.2004
addressed to the respondent/DDA with a copy markso to the
petitioner agreed that since the building was constructed before
1983, the then applicable norms laid down i.e. Building Bye-laws,
1967 were to be followed in deciding the application of the
petitioner for the NOC. |t was als¢ stated |n the communication
that the petitioner would be bound by clause 72 Part (1) of the
Building Bye-laws 1957, according to which width of the staircase
should be 4 ft. 6 inch for public building if less than 200 persons
are to be accommodsated, Respondent no.2 however, insisted that
an additional staircase to be provided as the width of the stair
case was less than required fprescribed width of 4 ft. 6 inches, as
per the Building Bye Laws, 1967. The petitioner is stated to have
made éfforts for obtaining necessary approval for providing
additional staircase or increasing.the width of the existing
stalrcase from respondent no.l DDA Wﬂugh Various
communications, which were written including letters dated
6.6.2005, B.8.2005 17.11.2005. 152.7006, 2022006 and
B.5.2006. The proposal of the petitioner was placed before the
Screening Commitiee of respondent no.l in its meeting held on
10,05.2006, and the Committee agreed bo the progosal of

Lres

WP{L|Mo. 1108 2009 Page ¥ =i 12
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¢3

rectification /modification of the existing staircase. The operative
portion of the Minutes of the Meeting held on 10.052008 are
reproduced below:

“Sgniar architect (5Z) informed that another
proposal has been recelved from the licensee of Tower
Restaurant informing that Fire Department is ready to
give fire clearance for the overhead restaurant
provided that the existing staircase is widened Lo a
width of 1350 mm (46"} width with 150 mmn raisers
and 300 wide tread. The licensee has further
submitted that he |s prepared to modify the existing

. staircase to these specifications on his own cost. He

will also submit to DDA necessary structural
(. :E?:;gl‘r:atas ete, which will be proof checked by CE

The committee approved the proposal of
modification of internal staircase by the licensee

subject to
) (Il  The cost being completely bome by the
licensee

(i) The maodification of staircase should not
create any additional rghts for the
licensea. ™

2 4. The petitioner is stated to have submitted the necessary report for
widening the stalrcase to respondent no.l on 21.07.2006, The
approval of the Screening Committee was brought ko the notice of
respondent na.2. The petitioner is stated to have received a
response from respondent no.2 vide impugned communication
dated 22.2.2008 wherein respondent no.2 brought to the notice ol
the petitioner that widening of existing staircase as suggested by
them was not sufficient compliance to meet the evacuation
requiremant and in addition one more staircase of the increasad
width has to be provided ip the existing bullding.

5. Respondent no.2 by subsequent communications dated 24 4.2005
and 26.52009 have reiterated their stand. Faced with this
situgtion, petitoner has filed present petition.
6. Learned senior counsel for petitioner submits that pursuant to an
advertisement in the newspaper:es fhack as in the year
 the newspapec {3RUE copy]

b o 1B

Wi, 115843008 Poge 4 of 13
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petitioner had palg a sum of RS.2.5 crores for lease of the tower
for 30 years. Besides the sald payment, petitiomer has spent
approximately Rs3.0 crores on renovation, which included
providing new lifts and also paid the ground rent which is Rs.3.0
lacs par year. |t Is also stated that petitioner has also spent large
amounts for providing necessary fire fighting equipments at the
tower as well as constructed an underground water tank of 2 |acs
liters as per the requirement. Counczel for petitioner submits that
hare reading of the advertisement would show that the purpose of
running of the tower was for the business of a restaurant.

7. Counsel for petitioner relies on the notice inviting tender, Copies
of tha adverticeament as wall as lease deed and plan annexed with
the lease deed, to show that the tower was given on lease far
running a restaurant. Counsel also submits that in spite of making
the enrtire payment from 1997 and also despite the heawvy
expenditure incurred on renovation, including on lease money for
30 years and various other expenses, the petitioner has not been
able to carry out his trade and business as the NOC has not been

P granted by fire department. He also submits that Screening
Committes of the DDA convinced by the stand of the patitianer
and has granted permission to the petitionar ta increase Lhe wigth
of the staircase to bring the same in conformity with the fire
safety norms, which is not being accepted by the respondent no.2
In an arbitrary manner.

Counsel for rezspondent no.? submits that NOC was not granted to
the petitioner as the petitioner failed to comply with clause 72 (2}
of the Building Bye-laws, 1967 as stated in the communication
dated 22.02.2008, 24.04.200% and 26.05.2009. It s further
submitted that in case a fresh application is made, the fire
department will consider the same In accordance with law

9, MrMazmi Waziri, counsel for GNCTD further submits that in fact
request for grant of NOC was rejected as the building did not meet
the requirements of means of escape as per the Building Bye-
laws, 1983. He also submits that as and when fresh acplication

Mﬂt{atnﬁﬂ

WPICiNo, 11584-2009 Poge 5 af 12
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for grant of MOC is made, the same shall be considered in
accordance with law., Counsel for DDA submits that DDA has
granted a lease to the petitioner for 30 years as per lease signed
In the year 19-9?-. the DDA has no cbjection to the petitiener
running the restaurant, provided it meets all the safety
requirements. It would be useful and necessary to reproduce
letter dated 22.02.2008, 24.04.2009 and 26052009 (the
Impugned letters):

“"GOVERNMENT OF NATIONAL CAPTAL TERRITORY OF DELHI HEAD
QUARTERS ; DELHIFIRE SERVICE : NEW DELHI -110001

NO.F.&fOFS/MS 2008515 Dated 22/2/2008
Ta,

The 5S¢, Architect (SZ)
DOA, Architecture Section,
\flkas Minar, |.P. Estale,
Wew Dwelhi,

Sub. Regarding Proposed additional fire escape staircase fof
Tower Restaurant at Aslan Games Village Complex, New Defhi

Sir,

This has reference to letter dated 20710/2007 received
from Authorised Signatory, Jhankar Bangquets, Asizz Tower
Banguet Complex on the subject noted abowve, In this regard, it is
te inform you that the DDA has approved the proposal 3 INSrease
the width of existing staircase up to 4°6" in the Asiad Tower and
owner has also agreed to increase the width of existing siaircase
up to 46" ps required vide Uaun: No.72 of BBL - 1976 E'-I'-

n ub
r h l'
two numbers staircase of 4°6° each are required for the said
ild Fh Delhi Fir
m&@u@mm%ﬂ inte by DDA
wha hes constructed the restaurant, if considered sporopriste.

in view of above, you are reguested (o look into the matter
at your end and provislen of secend staircage may also be made
having same width. We are of the gpinion in that single staircase
Is not sufficient to meet the evacuation reguirement in case o
EfmErgancy,

2 Youwrs rachially,

L « Dy.Chief Fira Officer

WG, T IRe- 00 i Pope 5 af 12

éq
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For Chiel Fire Officer,
Delhi Fire Service

Copy to -

The Authorized Signatory,

Jhankar Banguets,

Aslad Tower Banguet Complex,
= Khel Gaon, New Delhi"

"GOVERMMENT OF NATIONAL CAPITAL TERRITORY OF DELHI HEAD
QUARTERS : DELHI FIRE SERVICE | NEW DELHI -110001

wn.F.E.rnFs}hs.rznnw:Ll 16 Dated 24/4/2083
Ta,

The Addl. Secretary to LG.

Ria] Hlwas,

Delhi-54

Sir,

With reference te U.O. Mo 100{3) 2009/RN/686/8262 dated
30.03.09, it lz to Infoarm you that this department has already
submilthed e obtervation fo OSD to Hon'ble L.G. vide letter of
even No.2440 dated 14.10004,  No.1782 dared 29.08.05 and
No.515 dated 22.02.08 (copy enclesed for ready reference). The
referred Sub Clausa 3 of clauze no.72 of BEL = 1967 i mandatory

iy F owi
Further as per exlsting bullding Bye Laws, singhe staircese 15 nat
cufficient to meet the ewvacuation requirement in casa of
emargency.  If contldersd appropriate, this rmatter may be
reférred to legal department of GNCT of Delbv, for legal opinian in
view of the applicabilty of law in this cate. Moreoser [Re Dowe
of relaxation in-rules is not vested in Chisf Fire Officer,

Yours faithfully,

Chief Fire Officer,
Delhi Fire Service

Copy LD -
o 1. The Dy, Secretary (Homa), GMCT of Delhi, 5™ floor, Delhi
Sectt. For information and neceszary action w.or.t letber
ho. F.3(3002007/H-10/679 dated 07.11 .08
2. Sh.Mahesh Kapoor, |hankar banquets, Asiad Tower,
Ehelgeon, New Delhl-49 for infarmation.”

(Lioud~

WIS R, EOR4- 00 ; boge 7o 12
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"GOVERNMENT OF MATIOMAL CAPITAL TERRITORY OF DELMI HEAD
QUARTERS : DELHI FIRE SERVICE | NEW DELHI -110001

NO.F.6/DF5/MS/2009/1478 ; Dated 26/5/2009

To,”

The Dy Director [CE)
Delnl Cevelopment Autharity,
A-Block, 1* floor,

Vika= Sadsn, [MA,

Mew Delhi
Sub: R i tau aon
w Da
Slr,
With_referance to letter No F.35{32)/CEMNGI, "-.l'h"fr.;rlg-!.l'_.'l,_ill
examined the issye and observes

- " 3 g i T - L 1E
evacuatio i i Further as per existing
buiiding Bye Laws, single stalrcase is not sufficient to meet the
evacustion requirement in case of emergency for high rise
bulldlngs. '

Moreover this is a bullding epproved and constructed by
4 DDA and DDA Is the authority to get the BBL implemented)
interpreted for all buildings in Delhi, Therefore, DDA may take

appropriate action decision w.rt. the reguirement of stalrcase.

Thig iz for your information and necessary action plasgs,

bETRE g Yours faithfull
o i ¥,
o i O :
o e l.-'i"ll. Chief Fire Officer,
§ : & , 1 Delhi Firg Service
ne' €y ".I!f i
"‘ﬁ.‘w.. . I*.r-" Copy to :-
L 1. The Dy. Secretary (Homa), GNCT of Deikhi, 5 flaor, Dabhi

Sectt. For Information pl
2. Sh.Mahesh Kapoor, Jhankar banguets, Asiad Tower,
Khelgaon, New Delhi-49 for infarmation pl.”

10. A careful reading of the three letters would show that the
consistent stand of the Delhi Fire Department has beesn that
although the DDA has approved the proposal to increase the width
of the existing staircase upto 4 ft. & inches, as required vide
clause No.72 of Bullding Bye-laws, 1967, but nothing has been

ot " (TRUE CoPY)
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mentioned about implementation of sub-clause 3 of Clause 72 of
BBL, 1967, with regard ta number of staircase as mentioned n the
said building Bye-laws, It has been the consistent objection of
respondent no2 that sub-clause 3 of Clause 72 of BBC 1967
states that two numbers staircase of 4 It 6 inches each are
reguired for the said bullding and the Dalhi Fire Service does not
have any power to relax the rules. Accordingly, DDA was advised
that a single steircase is not sufficient. The rule relied upon by
respondent nd, 2 15 reproduced below:

“T2. Regulations for staircases, internal
corridors and passage ways etc. in a publie
bullding : - (1] In a public bullding no staircase,

inten

EIE the use gf the public mav be of any width not :IEE_'E-

(2) In & pubh: brulln‘lng every staircase, internal
corridor or passage-way which Is intended for the use
of the public and communicates with any portion of
the buflding intended for the accommodation of more
Mmmmmﬂmmﬂm
by 6 inches for every hundred Eﬂﬁ_ﬂnﬁ- gver four
Ilu ;IE;L subject to a maximum wid

i3] MNobwithstanding anyihing contained in clause
{3 s

{1} and (Z). instead of @ single staircase. corridar or
passage-way of the width prescribed by clause (2]
r .

W f 4 & lnch

Mr.Mazmi Wazirl, learned standing counsel for respondent/ GNCTD
submits that as per sub-clause of Clause 7.2 {3}, two stalrcases are
mandatory.

Counsel for petitioner submits that two stair cases are mandatory
only in case where a building intends to sccommodate more than
400 persons. Mr.Ravi Gupta, on instructiens from his client
submits that petitioner undertakes to file an affidavit in the form
of undertaking that the restaurant shall not house at ary given
point of time more than 200 persons, which number shall inclide

Pope Baf 17



guesks and staff of the petitlaner, He also submits that this has
been the consistent stand of the petitioner and thus petitoner
would be governed by Clause 72 (1) and not clausse 72 (2] or (3).
As per Sub-clause 1 of clause 72 any public building no staircase
internal crlarﬂdnr or passage way Is to be not less than 6 it wide;
a&nd as per the proviso where not more than 200 persons are to be
m:-:nrﬁmndated. the internal corridor or passage way intended for
the use of public may be of any width not less than 4 ft. & inches.
J Counsel for petitioner submits that petitioner will comply with this
: requirement. He submits that sub-clause 3 of Clause 77 deals
\ with the former portion of the regulations 72 {1) and not with the
proviso thereto, which provides that a staircase should not be less
than 4 fi. & inches in width.

. | have heard counsel for the parties and given my thoughtful
consideration to the matter. The basic facts are not in dispute
that the DDA constructed a building at the Asian Games Village
Complex in the year 1982 and at the tower of which a restaurant
was constructed and was given on lease pursuant to an
advertissment to M/s.Chatwal Hotels & Restaurants, who aperated
the restaurant between the year 1984 and 1989 as ‘Bombay Place
Tower'. The respondent no.2 had granted permission for running
of this restaurant. The pelitioner had participated in an auction
and was declared successful and thus the tower was aliotted to
the petitioner in the year 1397, A lease was executed in favour o
the petitioner on 24.12.1999 and as per the terms, petitioner was
required to advance léase money for 30 years, Petitioner has paid

fa more than Rs.2.21 crores to the DDA and also carrisd out
renovation, but has not been able to derive the benefit of his

1 Investments on account of the fact that respondent no.? had not
g granted & no objection certificate. The Chief Fire Officer,
respondent no.2 has declined the request of the petitioner made

through respondent no.1-DDA, which s evident fram the
communications dated 22.02.2008, 24.04.2009 and 26 052008
on the ground that Sub clause 2 of Rule 72 of BEL. 1067 whicH ke CC

WOEIRe, 1TRE4 3008 E
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223

mandatory has not been complied with. The bone of cortention
between the parties Is the Interpretation of Rule 72 of the Bullding
Bye-laws, 1967, Rule 72 of the BBL has been reproduced above.

14. A careful reading of Rule 72(1) weuld show that in no public
building™a stalr case, internal corridor or passage way intended for
the use of public shall be less than & ft. wide. However, in case
where not more than 200 peaple are to be sccommodated the
staircase, internal corridor or passage way may be of a width not
less than 4 ft. € inches. As per the stand taken by the petitionar
in the present petition and the statement made by counsel in
court on instructions, petitioner relies on the latter portion of sub
rule (1) of Rule 72 wherein in case the number of persons to be
accommodated are less than 200, the width of the staircase.
internal corridor or passage way Intended for the use may be of
any width not less than' 4 ft. 6 inches, thus the requirement in the
casa of the petitloner based on the undertaking that the Aumbes
of persons t0 be accommodated which would Include guests and
staff would not be more than 200 persons, the width of the stal

. case cannot be less than 4 fi. 6 inches. Sub Rule (2} of Rule 72

deals with a situation where any partion of the bullding |5 intended

for accommoadating more than 400 persons in which case as per
the Rule the staircase shall be wider than & M. by 6 Inches and Toi
every 100 persons gver 400 persons, subject to a maximum widtn
of 9 . A joint reading of Rule 1 and 2 would show that in any
building where the number of people to be accommodated are

lass than 200 the width of the staircase shall be not less than 4 (4

6 Inches, however, in case In an building more than 200 people

are to be accommodated, the staircase shall not be less than &

wide and in case more than 400 people are to be accommodated
for 100 persons, the staircase shall be wider than & ft. by 5 Inches
for every 100 persons, subject to a maximum width of 9 ft

According to sub-ruleé 3 notwithstanding anything contained in

tlauses 1 and 2 Instead of a single stair case, corrdor ar passage

way of the width prescribed Wy clause 2, there may be two
Cartfied o ho T"H_El Cony

WP(C| e, 11984-2009 . N " Pope 11 of 12



. Accordingly,

staircases, corridor or passage way each of a width of 4 f£. &
inches, the respondent no.2 while considering the appilcation of
the petitioner forwarded by respondent no.1 has rejected the
same, while relying on thls clause and have called upon the
petitioner to provide two stairceses. In my view this is an

incorrect _interpretation of Rule 72 for the reason that the

petitloner has undertaken to accommodate not more than 200
persons in the restaurant and therefore, according to sub-Rule (1)
of Rule 72, the width of the stalrcase cannot be less than 4 ft 6
inches, the requirement of providing 2 staircases, is mandatary for
a building where more than 200 persons are to be accommodated
#nd in case ﬁelwein?gﬂr— A00 people are to be accommodated
the staircase has to be & it wide aﬁd in case of more than 400
persons for each 100 persons stalrcase shall be wide by & ft. and
& Inches. (5

Impugned .cémmunications dated 22.02.2008,
24.04.2009 and 26.05.2009% are quashed. It may be clarfied that
as and whan a fresh application s made by the petitioner and f or
respondent no.1 for grant of no ebjection, respondent no.2 will
consider the, same in accordance with law and If all the conditions
are met, the NOC shall be granted.

M.Ne.12177/2009 (STAY)

disposed of,

—

February 09, 2010

‘cen’
o
Loare T S be “!'h'; -
T !
¥,
TS d

WA N, 11989-2009

17, In view of order passed in the writ petition., application stands

el e

G.5. SISTANI, J.

(TRUE COPY)

RS>

Page 12 of 12

+5

e




T R _——-—-——-72-5—-—_
Annenvrs K Io

. +6
ﬂsmo’ Jower

BANQUET & RESTAURANT C OMPLEX

Khiel Gaon, New Delhl - 110049, T © +91-1 1-46126600, F - +91-11-2649237). E : infofdjhankarhotels.com, W - waww, jhankarhotels com

“E_H-l FiRg .| "II'.
o WE AL DLk :
{ e ol HE‘-I" I'
" 2 conrasgh e : Data: 18/10/2015
To. 190cT015 i
The Director P -
Dalhi Fira Sarvica 'fh"_‘_h —— |
Connaught Place, T
New Delhi-110001 E Lo _-.i'!l'ii?."'."

Sub; Issue of Fire NOC

Sir,

With due respect it is request that we have complied all the formalities like fire

lighting svstem and other requirements. So you are regquested to inspect the
premises and issue the fire NOC.

Thanking you,

For Jhankar Banguets

(Jebe B

USHA KAPQOR

i

TRUE COPY
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI +3
HEADQUARTERS DELHI FIRE SERVICE
Connaught Place. New Deihi-110001

Mo FEIDFS!MSH?ME{:}J‘,L Datea [ g/a'if.ré

To
Sh Mahesh Kapoar
Asiad Tower
Bangueis & Restaurant Compiex
Khal Gaon, Mew Daelhi-49

celjecr Regadng mssue of "Foe Sefely Gerlificate” from fire safety paint of
vigww e Mfs Tower restaurant (A unit of Jhnakar Banguels) atl Asiad
Tower, Khel Gaon, Mew Delhi

= Trugs has a reference o your leter daled 05.08 2016 on the subjecl cited
agove In inis connection i 18 to inform you that the matter was examined and to say
that the approval of design of staircases does not fall under the purwew of this
cepariment You may therefore approach DDA, the Buidiing Sanctioning Authority for
the approval of samea

Accordingly the case s returned for necessary action at your end please

Yours faithiully

(LX)
q) "1k
{Virendra Singh)
Dy Chuef Fira Officer
011- 23412025

TRUE COP




BANQUET & RESTAURANT ﬁc:mpuax +EB

A& LINTT OF BANOLIE

Khel Gaon, New Delhl - 110049, T+ +91- 1\ ﬂﬂﬁbwmlg (iijhankarhotels.com. W + wwwjhankashossls.cam
ks

et o WGT ol Dl
L
Date 77 .Fﬂ;?ﬂﬂ 16
The Dy. Dir-1 {Comm.) ? 2 SEF mﬂ
HUPW, Commercial Unit
8th Floor Vikar Minar S .
New Delhi. X B

e e

Sub: Carrving out modification in the Hllm in the Asiand Tower, at Asiad Village New
Delhi,

Sir,

This is with refrence to your office letier no FA4/SA{Comm. YHUPW/DDA/016/232 dt 10.06.2016
and di 31.08.2016 regarding subject cited above. Before proceeding o structual designing it is desir-
able to have conceptusl approval of Architectural setup of the proposed drawing from DFS, otherwise
the entire exercise would be futils, Kindly confirm the same has been abtained from DFS. Incase itis
not there kindly process the same at your end, We have already made a request to Dy. Chief Fire
Officer vide our letter dt 05.08.2016, Copy of which is enclosed for ready reference.

N
Ianks & Kegards

Copy o

L Dir (CE), DDA Vikae Sadan, New Dellel with o siidlor request
Dy, Chinf Five Offfeer, DFS (T New Delhi In continuaifon ta sur letter dated 05,08, 2016 rellérating our
requen! fo eanvey concepinal appraval f2 the salrease drawiags fo DOA wilth o eopy to ug af the sarliee

Thanks & Regards
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GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI
HEADOUARTERS: DELHI FIRE SERVICE
Connaught Place: New Delhi-110001

No F 6/DFS/MS/2016 f;_"_.], e Dated: E:-.-!'Jra;!,{
To,

The Dy Dir<l {Comm.),

HUPW, Commercial Unit,

8th floor, Vikas Minar, New Delhi

subject Regarding carrying out modification in the staircase of the Mis Tower

reataurani (A unit of Jhankar Bangucls) at Asiad Tower ¥he! Gaon,

Mew Delhi
Sir

This has a reference to letter dated 22 09 2018 submitted by Mis Jhankar
Banquets, on the subject cited above In this connection it Is to inform you that the
matter was examined and cbserved that the approval of design of staircases does not
fall under the purview of this department This has already been intimated to the party
vide letter of even No. 2182 dated 16.09.2016(copy enclosed)

In wiew of above, the case is forwarded to you for taking necessary action
being competent avthority in the matter

FooimoE s
Tl kaibriully

Encl as stalec

Dy. Chief Fire Officer
011- 23412025
Copy for kind information to-

1. The Dy Director. (CE), DDA Vikas Sadan, New Delhi
2 Bh Mahesh Kapoor, Asiad TowerBanguets & Restaurant Complex, Khel
- Gaon New Delhi-49

(TRUE coPY)
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www.dda.org.in
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& ¥Visiting Hours for genarsl public to visit various departments on Public Dealing Days l.e. every working
Monday, Tuesday and Thursday,

(i) 230 p.m. te 3.30 pamiOnly aliotteesiapplicants having prier appointment in writing from the conesrned
branchas of Housing, Lands, otc. will bo gllowed.

(i) 3.30 . 10 5,00 p.m.:All fwithout appointment) will be allowed.
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Dated - 2R 1al1L

To,

The Vice Chairman,

Delhi Develapment Authoriby,
Vikas Sadan,

Maw Delhi - 110023

7

1) Dy Chief Fire Officer Letter No. F.6/DFS/M5/2016/2152 dated 16.09.2016 (Copy Enclosed)
2) Qur Letter No. NIL dated 22.09.2016 addressed to Dy Dir « | {Comm], HUPW, DOA (Copy Enclosed)

RJf5ir,

This is to bring to your kind notice that the Tower Restaurant was allotted to us on 30 years
leaze (as H1) and possession given to us In July 1997 on payment of Rs 2.21 Crore on account of Lease
Money. We have spent more than Rs 2,50 Crore on renovation, upgradation, installation of Fire Fighting
Equipments etc since 1997 5till, after almost Two Decades, we could not start the Tower Restaurant in
want of NOC fram Fire Department due to the existing staircase of the Tower Rectaurant is of varying

width ranging from B00 to 1000 mm and tread and riser also not conforming to Building Bye Laws
1867,

The Screening Committee of DDA vide its ftem Mo. 45:2006 had also approved a proposal of

modification of internal staircase, subject to the cost being completely borne by the licensee, in its
2458th meeting held on 10.05.2006 (Copy Enclosad).

Y Fire Department did not 2gree with this decsion and wrongly interpreted the Sub Clause 3 of
Clause 72 of BBL 1967 and maintained its stand of having two staircases for evaruation purpose

(r

The matter was referred to Hon'ble High Court, Delhi under W.P. [C] No. 11984 of 2009 lor
proper interpretation of the Clavse 72 of BAL 1967, Tha Wan'ble High Court prowds reliel (o us by
clarifying the Clause 72 of BBL 1967 and passed tha ordar that in instant case thare it no requiremant of
Two Staircase at the petitioner has undertaken to accommadate pot more than 300 persons in the
restaurant and one stoircase of sze not less than 4 Ft & Inches is required a5 oer rules. It was also
directed by the court that “os and when o fresh opplicetion is made by the petitioner (ie. M/s Jhanka

Banguets) and for Respondent No. 1 (i.e. O04) for grant of No Obfection, Respondent No. 2 (Le. DFS) wil
consider (e Some ot gccordance with low...,

Since then a number of times, we have submitted copies of detaied Architzctural Drawings fo-
the proposed maddication of Staircase to Chief Architect, DDA for approval and 1o Chvef Fire OFficer, DFS
for consent A nuinbey ol correspondence have been sent to DDA and DFS but nio docision is bgdng taken
either by the Ach e ectueal wing of DDA or by DFS.
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Efm &, per the constraints of the premises ever ofter modilications ol the axisting
staircass the cranraee could not be extended up to A FL 6 iches as ieguired by HBL 1967

It is petingnt to mention here that during & recent meeting with officials of DFS, we have
gathered that there is no palicy of ghving NOC on the basls of a SPIRAL STAIRCASE by Delhi Fire Service
Department, The existing internal staircase is a Spiral one which was built by DDA in 1980s. And if there
was no policy of DFS to give NOC on the basls of Spiral Staircase, then it should have been brought 1o
the notice at quite an early stage of correspondence and also to be brought on record of Hon'ble High
Court, Defhi under W_P. {C) No. 11984 of 2009, We have also been infarmed by DFS thatin case we want

1o correspond with DFS, then we should route our correspondence through D0A [being the Lessor) and
no direct corresponcence shall be entertained by DFS from us

ln case the NOC could not be given by DFS on the basis of Spiral Staircase/existing modified
staircase, we are ready 1o provide an external staircase for Fire Escape purpose. Given the permission,

we undertake (o provide the external staircase conforming to the norms of DFS completely at our own
cost.

This is our humble submission that to resolve this long pending issue and to enable us to denve
the benefit of our crores of rupees investment, a joint meeting may be convened which may include

sanlor officlals of DFS, Architectural Wing DDA, Engineering Wing DDA, Land Dispasal Department DDA
and us,

You are requested to kindly look into the matter and resolve this long pending issue with your
personal intervention.

Yours snoeraly,

JI:M a Kapoor)
kA/s Jhankar Banguets

L]

Copy for information & necessary action to -
1.Pr.Commissioner{LD], DDA "
2.Chief Architect, DDA,
3.Director{Dekhi Fire Service), Delhi.
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£ ¥hn Mahesh Kapoor, [M.D.) Tower Bestaurant /. Jhankar Bangues
X, During the mecting, PC LD} was bricled nboul the proceedings of
e gl meeling hicld on 02,03.2007, whercin it wos decideed that 1l
Lessenr should not only provide the exiomasl sisirease rather ereal s soper
eiruciure of the external staircase which looks like dentical twin swiers
80 1% 10 mainiain and enhance the aesthetic beauty ol the propery. It
was alao deliberated in the abwve gaid meeting that in casce @ Dwin lower
has. o be constiucted, the cost invelved in the enlice prmjeet mav. be
sarpe by Mys Jhankar Ennquﬂu on termin and eonelilinng whisrh oy e
e il ot g lnter shage, Thue ri:pru:s.u:nta[:i'l.lm.' ol M/s Jhankar Basepaeas |

e sl imed v suhmit o detailed proposal in this respect wlong wioh the
vranings and the [oarcial implieatons B requisite  clearnmoes, e,
withipn 15 days which will be examined] by the Competent Authonny i o |
decision will be arrived at in s fime bound manner,

o It was bricfed o the Chaw thar M/ s Jhankar Bancu s sice S |
feter dated 10.04.2017 have stated that they are ready o execute the '
project Al their pwn cost. Dut constroction of an additional  tower

atjacent o the existing one iovelves huge invesiment. In case, they hve

10 invest, they need sulficient time (o retricve their capital investment. To '
subsigntinte this, MD of M/s Jahnkar Bangueis staled that they howe
invesicd more than Rs 2 crore in 1990 o g0l the leasehold nphits of this
property, which was built by DDA 1t was presumed at rhat time that thas
Built-up property would be buill ag per oorms o orun the ower
restaurant. He furither siated that they have nwested more thot Rs 2
ernre, 0 addition (o the premium paid o DDA, on the mmimtenamee of
the bulding and for sctting up the struciure o Tower Restowease Dl
rould not start the Tower Restaurant dll date doe 10 ults o the

stoircass oonstructed by DDA, |
A4 The: Architeots enpgaged by ASs Jdbhankor Baomquet showedd o |
detailed drowings of proposed Twin-loentical Towers whah may come up
#oagmeniend Ly Bhellsl Fire Soivicen I posdimen (DS) and e DDA Thes, |
sedeprnieer] Aol e secomd  ower wals hove Staircase confoermane e e
vt iint fal Dlellue Plee Servhoe Departawnd oo Taa balis The ostesr sl |
B ek ol et M oawiers sholl Be emeoged wails strvetooes ool oo S5

boorwtmnr pievapeds  omigarapd ool ol thee oenbiee stemciveres e somee
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Minutes of the Meeting held on 14.07.2017

A meeting was held on 14.07.2017 at 3.00 pm under the Chalrmanship of
Pr.Commr{LD&H) in his chamber for resolving the long pending issue in respect of
DDA's Tower Restaurant presently licensed to M/s Jhankar Banquet at Khel Gaon,
Mew Delhi, The following Officers attended the meeting:-

Shri J.P. Agrawal, Pr.Commissioner{LD&H) In Chair
Shri LK. Behl, Ex.Engineer, SED-11,DDA.

Shri Sumit Kumar, Architects, DDA.

Shri Parveen K. Dhamija, Dy. Director[Bldg.), DDA,

Shri Ashok Ghodeshwar, ACA-I[5Z), DDA,

Shri Khush Dalbir, Oy.Director{CL), DDA.

Shri R.5. Meena, Dy.Director{CE), DDA.

Shri Mahesh Kapoor, (M.D.) Tower Restaurant/ Jhankar Banguet,

-

BRI~ ST SRR N

2, During the meeting, PC (LD) was briefed about the proceedings of the last
meeting held on 02.03.2017, wherein it was decided that the Lessee should not anly
pravide the external staircase rather create super structure of the external staircase
which looks like identical twin towers s¢ as to maintain and enhance the aesthetic
beauty of the property. It was also deliberated in the above said meeting that in case
a twin tower has to be constructed, the cost involved in the entire project may be
borne by M/s Jhankar Banguets on terms and conditions which may be decided at
later stage. The representatives of M/s Jhankar Banguets were advised to submit a
detailed propesal in this respect along with the drawings and the financial
implications & requisite clearances, etc within 15 days which will be examined by the
Competent Authority and a decision will be arrived at in a time bound manner.

3. It was briefed to the Chair that M/s Jhankar Banquets vide their letter dated
10.04.2017 have stated that they are ready to execute the project at their own cost.
But construction of an additional tower adjacent to the existing one involves huge
investment. In case, they have to invest, they need sufficient time to retrieve their
capital investment. To substantiate this MD of M/s Jhankar Banquets stated that they
have invested more than Rs 2 crore in 1996 to get the leasehold rights of this
property, which was built by DDA. It was presumed at that time that this Built-up
property would be built as per norms to run the tower restaurant. He further stated
that they have invested more that Rs 2 crore, in addition to the premium paid to
DDA, on the maintenance of the building and for setting up the structure for Tower
Restaurant but could not start the Tower Restaurant till date due to faults in the
staircase constructed by DDA,

TYPED COPY|




- £O4

BY

(i I 11y Pavt* i) flse |-r1|1||,1||||l (LR
iy Wiy L||.|H||'.I|I|-| e iwgen battiiin 1 ]
1] Wi wll Bobany HI-HI|III-|'I ear 1l TR Faeagag LT I
; Wity et LA B TP LTI R [
AU (TR e
] W e Mok i

o MUl alermned Ly v a1
W realy by Lagied (e o
Propet ol thewr vawn
wobme wliel baes sleesrly 1
e L U TR EELHTY (TN T BT

gl ey
Yo exan ighe (e
Ustenson ol ey

TR R 1O

i I'Ir .‘h-

IVIEE: Fapejfeer
Al peuly
- o Jrvviaeles] they ity

iprtseel Alvge by wmmerr o ey

Iata el 1 T AL AT TN T T
alb Wl Ghron feent vl el pedeeviage
et of )by Irrsgu-riy
i M pepanal,
levuled sobeeqpuntly w
reapnead by seking

S ek ly T
s U0 o i the- Faveluhl

ller eompletion of
combad Bovinalit s

Wowan dlesiredd that this issuee weill B
il illl‘llrll!ﬁll il W krvnpnees B Lriwr r},,.l_,:!ﬂ rRentS, bl
apprenval of e Avthiority of the DA,

i, Weyhing, e pronsms, i was further Informed that ot (the firg
s, the concurrenc: from Delhi Fire Serviee Departiment wall !.
pecpnred. Alter pettings concurmmnes from DS, the case will he m:.!l.mm T.
by Avclitectimal Winyge, TIA with respoect nl, Control r_q:kmﬁ..; ol that st
sund the watter will be put up in Sereening E”mn."'.“' _’”.r n;: r~=~.:-"'1
¢ by m Layennt Mo of the property. Then, the A.df?tmm'.r.}twl-l ,.a,._].'].!';r.l I»
st Wizl ﬂppnw:ll will e :{uuHh!_ Irom the ompeten
Porzsnel o e Gt el circeumastances of Lthe caso.

i, All the participanis and PC{LDSH) ﬂ;.;.r:'mjl :lnk.FTE'r':JEJE: :ztur:lg
- prnjeet Torward andd directed all concerned e ta n

:.::‘.-..::....1 as mentioned in above paragraphs.

. : e
1) Thie  mmecting  ended with thunks to the fh[ﬂ'ﬂﬂE‘EﬂFa
prrne s,

N

Scanned with ACE Scanner



2
39 gu (o)

4, The Architects engaged by M/s Jhankar Banquet showed the detailed drawings
of proposed Twin-ldentical-Towers which may come up if approved by Delhi Fire
Service Department (DFS) and the DDA. They informed that the second tower will
have Staircase conforming to the norms of Delhi Fire Service Department and Two
Lifts. The external facade of both the towers shall be engaged with the structure
made of Steel having greenery ocozing out the entire structure. The same was
appreciated by all the participants and the Chair.

5. The aspect of additional FAR was also discussed. The Additional Chief
Architect-1 (5Z) and the Dy. Dir. (Bldg), C&l, DDA informed that there may not be any
additional FAR involved in the construction of second identical Tower as it is purely
for the Fire Escape Purpose.

6. PC(LD) raised the following issues:-

l.  Who will construct the tower, Lessea or DDA?
Il.  Who will provide funding for the same, Lessee or DDA?

7. With respect to Point No. (i) & (i) above, it was informed by the MD of M/s
Ihankar Bangquets that they are ready to fund the entire project and ready to execute
the project at their own, provided they are given extension of lease time which has
already lapsed due to want of NOC from DFS which resulted in non-operation of the
Tower Restaurant since 1957 despite regularly paying all the Ground Rent and other
relevant dues or if given the Freehold Rights of the Property after completion of
codal formalities in this regard. It was desired that this issue will be decided
subsequently with approval of Finance & Law Departments, and if required by
seeking approval of the Authority of the DDA.

g Regarding the process, 1t was further informed that at the first stage, the
concurrence from Delhi Fire Service Department will be required. After getting
concurrence from DFS, the case will be examined by Architectural Wing, DDA with
the respect to Control Norms of that area and the matter will be put up in Screening
Committee for necessary change in layout Pan of the property. Then, the
Administrative Approval and Fimancial Approval will be sought from the Competent
Authority based on the facts and circumstances of the case.

9. All the participants and PC[LD&H) agreed in-principle for taking the project
forward and directed all concerned to take up further course of action as mentioned
in above paragraphs.

10. The meeting ended with thanks to the chair and all the participants.

—
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+ of Tower Restaurant at Asian Games

Subjeet: Request Tor facilitating functioning .

Villaze Complex, New Delhi

Sir.
[Lis to introduce ourselves as M/s Jhankar Banquets, the Lessee of Tower Restauran: near
Asian Games Villase. At the time of Asian Games in 1982, a water tank containing 2
Restaurant on top of it was constructed and is knoan as Tower Restaurant.

1. Afier the commencing of Asian Games, il was leased to a Bombay Palace o run a
restzurant. They functioned up to theyear 1989, After they vacated it, DDA decided to
give it on Lease along with surrounding open area, for using as Social and Marriage
Functions. [t was advertised thrice in 1993, 1993 and in 1996.,We were the highest
hiddenn 1996 and were declared successful. The possession of the Tower Restaurant
was thus handed over to us on 19" July, 1997 after completing all formalinez and

taking all due payments The Lease was exccuted leter. accordinglv.

2. Alter laking the Possession we Iried 1o pul it to use but found that due 10 excessive
leakage of water from the tank, Foth the lifts insialled were damaged and were grossly
out of order. We requested DDA repeatedly to repair the leakage but nothing much
was done. Therefore we look shelier of Honb'le High Courtof Delli awd vide
Order no. CW 47762000 & CM 7390/2000, the direction by the honb'le High Cawnt
was given and then the repair work was undertaken by DDA with the help of !l

Doard and was completed in Apnl, 2001,

3. Adier the rpair of leakage work the we refiovated the Tower, installed new lifis,
uuﬂ:.;!ruﬂ-:d undergrownd waler tank and made all other provision of all firelighting
vqpincnts a8 per e requivements of Delhi Fire Service (DFS), spending crores of
rupees and then applied for approval for secking the required permissions e, Fire
salety ele. To our surprise, the Fire Department rejecied our request and said that
sinee the Tower Building has one staircase of widih al only 0.70m 1o 1.00m widil:,
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DDA’s TOWERING BUSINESS OPPORTUNITY

Tenders for disposal of Tower Restaurant at Asian Games Village Complex, New Delhi on 30 years lease-cum-license basis.

PrestiGious Locartion

Ideally located in the heart of South Delhi having close proximity to elite residential colonies of Panchsheel, Greater
Kailash, Gulmohar Park, South Extension and Hauz Khas, and the prestigious sports complex at Siri Fort.

SALIENT FEATURES 6 The Tower Restauraed will be dispased of alongwith green areas incurring
1 Height of the Tower with 3 flaars - 53 rrites 1349116 s mtrs around the restaurant,

2 First Floor area « 155,75 sq.mtrs 7 Space measuring 1450 sq. mirs approximately for soft car parking.
1 Second Floor area |Restaurant) - 89.48 sqmitrs TINDER FORMS

4 Third Floor Area [Viewing Gallery) - 147.04 sq.mitrs 1 APPLICATION TINDER FORM: The application//tender form

5 Wiewing Gallery Height - 48 mirs. dlongwith terms and conditions of allotment by the tender
TERMS & CONDITIONS and the form of lease deed can be purchased on payment

DA will allow use of 1348116 sq.mtrs land eround and in Front of the Tower Restaurant ol Ra S00/- in cash from the Form Sale Counter, DDA, Vikas Sadan

for Marriages, Parties ete an annual license fee &5 may be flxed by DOA. Temporary tenis LN A, New Delhi between the hours of 1100 AM o .00 P61 and

etc, for parties, marriages etc shall be permissible. Mo permanent structure shall be Iron 2.00PM to 3,30 PM everyday except Saturday, Sunday znd

aliowed, Temparary construction masimum to the extent of 10% of theTower Restaurant Public holidays with effect from 22.10.1595.

plat wrea of 1673 w0 .mirs for catering shall be permissible, The structures shall ba in the 1 Last Dateof Recelpt af Tender 200.11.1996 upto 2.30 PA,

farm of wooden steal skalion with the covetlng of water proaf shamianas, Garden umbrellas 3 Date of opening of Tender an 20,11.1996 at 3,00 P,

shall be abicwed 10 e put In the green area,

R
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All mspenditere s respet of electricity and water connectkan efc. will be bame oy the 4 The resenve price and annual licence fes paylbile o DDA shall be given

Lessee, In the tender form akongwith terms and conditions,

The mainterance of liits provided in the Tower Bestaurant inchuding sspenditens of 5 Bank Draft o e encosed with the tender form, The carnest money
capital nature will be the resporsibifity of the lessee. Equal ta 25% of thetender amount premmium shall be deposited
DDASMCD and #s authorsed agency wilkhave the right 1o enter ovarhead tank pemping  slongwith the tender Srm by way of Bank Draftf pay order in favor of
Station as and when required. DO payble only at Vikas Sadan, LKA, New Delhi Branch of Central
The Tower Rastaurant wauld be dispaied of thraugh kender an lease hold basis for a Bank of India and sach tender shall be in jealed cover superseribed
Period of 30years, Tender for the purchase of Tower Restaurant. The application [ tender

The tenderer would have fo provide hs own electric Sub-stathon. However In osndar to fisrm, terms and conditions of allotment 25 contalned m the format of
enable funciioning of the restaurant he would be provided with electricity & water from the legse deed shall aleo be signed by the tenderer.
Exsting E.5.5. for a period not exceeding one year an payment basis.

For Further detalls Contaon:
B.LMBKHLLA

O, Director [ Cormmerical Ectate |
2" floor Block A Vikas Sadan, [Near LN.A Market)
Mew Delhi 110023 Phone 24624044
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ODA's TOWER BUSINESS OPPORTUNITY (

Tenoars of dispossl of Tower Restaurant sl Ason Samus illage Camplos
Mew Doihl on 30 yesrs Iease-cum-heanse basis

 Prestigious Location
ldeally lneated i ihe hean of Sawth Daihi having cise proxiruly 16 alils mtdanal coionics of S nnl e
Kakash, Gulmohar Park, south Exension ang Hawz Khas and [he oesigous sposts complee af “un T

Salient Festures

1 I-f-gﬂ of thin Towe wiln 3 flooprs - 53 mira

2 Firsl Fipor area . 155 T8 gg. mbc
L | Secord Floor Area (Restaurani - 88.48 3. mims
4 Third Flaor Area (Viewing Galland - 147 04 5. mis
5 Viewng Gallary heighl < AH mirs

Terms and Conditions

DDA will allew use of 13491.18 8. mirs land Bround and infrant of the Tower Restarant fo- Marfiages, Pames
sle =m scaual icems foe g8 mey be foed by DOA,

Temporary lends ete, fof Paries, Marmages aic. shall be permisaible, Ho permancn! Sireclies shall be al oweld
Termpoiary conatiucton Maximum §o e exteng of 10%% ol hie Tower Restaurant plol area of 673 s © 1 B
catenng shall be permisiible. The structunes shall be in the form of wooden stesl skalton wih Tho coverag 2/
wialor proal ghampnas, Garden umbrelin shall be allowed o be gut up in tFo graen aras

All expenditene in resgec! of wlecinoty and wsar connechan edc widl ba Berne oy tho losson

Z  The maintenance of s provided in e Tower Restaurant induding expendiure of capdal nalure wil oo ik
ragponsinlity of ihe Bsses,

| CDAMCD and itk suthorised agency will |ave the right o enbér oesrhead Iank pumpg stalbon 38 B s e
EELTES

4 The Tower Restawrand would be disgosed of thraugh lender on eaas had bess o 5 ponpe of 30 pears

3 The lenderer would have (o provide his own Electrg Sub sielion. Howaver in order o onagio fuaeres ng !
P restauian] he would Be provides wilh electiricty nd waler fom anstng = 3 5 for a ceeicd nal cacoed 59
ard year of papment Dasis,

8 The Tower Restaurard will he desgsited o F'-nﬂjl-’l"h grec amens magsuring Y3487 16 5o oves arcung 1ra
resiaurEnL -

7 Space messuting 1450 =q. mirs approximately for sod car pching.

Tender Terms

1 Appication Tendsr Farm : The applicationfbende: fom alangeith iorms s cond bon ol atigirne et by toader
and the torms of laese deed con ba purchaged on peymont of Rg. 5050 in cask Irom I~a Forms Sale
Counter, OOA, Vikas Sadan, INA, New Delhl between the hows of 11008 m 19 0100 Pm anpl fam 07 008 PL
1o 03:30 PM pvaryday oxcept Salurday, Sunduy and Pubfic holigays w il pfiect from 2200071585

i Lsat Dabe of Receipl of Tendar @ 201701880 vpio 0T 30 P K

i Date ol Opaning of Tender @ 20081001 906 a1 0300 P M

- Tha :.....price and anmual lizense lee payable to DOA thall be green in Bhe fended farm 8'ongeeth Ine lerms
ant conditions.

& Bank Drah io be endosad wilh the Tender From | The asmes money egual I 5% of e teadord
pemmiim shall be deposited alongwih the tendar Fom by way of Bank DeafifEay Oeder o ke
payabie oaly al Vikes Sadan, INA, New Dalhi Branch of Ceriai Bank of indis and each ioodm .
eealed cover suparscribed Tender of the purchese of Towe: Aestauwant The apsbeslion fdamde L o
terms and condisons of afoimenl ex conl@inod Inihe fomnal the jeass daad shall ofeo Do sagmed 4 b
lE M Ener

For fustner delaile cantset

B L Makhija

Dy Dweelor ([Commendal Esiale)

[t Bloor, Black A, Vikes Sadan (Maar |MA Wawhoial)
Hew Dt - 110023, Phone 4024 Bad
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DDA™s TOWER BUSINESS OFPORTUNITY

Tenders for disposal of Tower Restaurant at Asians Games Village Complex
Mew Delnhi on 30 years lease-cum-license basis

Prestigious Location

Ideally located in the heart of South Dethi having close proximity to elite residential colonies
of Panchsheal , Greatar kallash, Gulmahbar Park, South Extension and Hauz Khas, and the
prestigious sports complex at Sir Fort,

Salient Featuras

1 Height of the Tower with 3 floors - 53 mtrs

2 First Floor area - 155.75 sq.mtrs
3 Second Floor area (Restaurant) - 88.48 sq.mitrs
4 Third Floor Area [Viewing Gallery] - 147.04 sg.mitrs
5 Viewing Gallery Height = 48 mitrs.
Terms and Conditions:

DDA will allow use of 13491.16 sq.mirs land around and In Front of the Tower Restaurant
for Marriages, Parties etc on Annual license fee as may be fixed by DDA.

Temporary tents etc, for parties, marriages etc shall be Permissible. No permanent
structures shall be allowed. Temporary construction maximum to the extent of 10% of the
Tower Restaurant plot area of 1673 sq .mtrs for catering shall be permissible. The structuras
shall be in the form of wooden steel skalton with the covering of water proof shamianas,
Garden umbrella shall be allowed to be put in the green area.

1 Al expenditure is respect of electricity and water connection ete. will be borne by
the lessee.

2 The maintenance of lifts provided in the Tower Restaurant including expenditure of
capital nature will be the responsibility of the lessee,

2 DDA/MCD and its authorised agency will have the right to enter overhead tank
pumping Station as and when required.,

4 The Tower Restaurant would be disposed of through tender on lease hold basis for a
Period of 30 years.

5 The tenderer would have to provide his own electricity Sub station. However in order
to Enable functioning of the restaurant he would be provided with electricity & water
from existing £.5.5. for a pericd not exceeding one year of payment basis.

6 The Tower Restaurant will be deposited of alongwith green areas measuring
13491.16 sq mtrs around the restaurant.

7 Space maasuring 1450 sq. mtrs approximataly for soft car parking.

TYPED COPY




242
&7 (B>

TINDER TERMS:

1 APPLICATION TINDER FORM: The application/tender alongwith terms and conditions of
allotment by tender and the terms of lease deed can be purchased on payment of Rs 500/-
in cash form the Forms Sale Counter, DDA, Vikas Sadan |.N.A, New Delhi between the hours
of 11.00 AM to 1.00 PM and from 2.00PM to 3,30 PM everyday except Saturday, Sunday and
Public holidays with effect from 22.10.1996.

2 Last Date of Receipt of Tender 20.11.1996 upto 2.30 PM.
3 Date of opening of Tender on 20.11.1996 at 3.00 PM.

4 The reserve price and annual licence fee payble to DDA shall be given in the tender form
alongwith terms and conditions.

3 Bank Draft to be enclosed with the tender form., The earnest money Equal to 25% of the
tender amount/ premium shall be deposited alongwith the tender form by way of Bank
Draft/ pay order in favor of DDA payble only at Vikas Sadan, LN.A, New Delhi Branch of
Central Bank of India and each tender shall be in sealed cover superscribed Tender for
the purchase of Tower Restaurant. The application / tender form, terms and conditions
of allotment as contained in the format of the lease deed shall also be signed by the
tenderer.

For Further Details Contact:

B.L.MAKHLA

DY, Director | Commerical Estate |

2™ floor Block A Vikas Sadan, (Near LN.A Market)
Hew Delhi 110023 Phone 24624844
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Haryana Pewar Purchase Centre vs Sasan Power Lid an & Aprl, 2033
Haryana Power Purchase Centre vs Sasan Power Ltd on & April,
2023 |

Author: K. M. Joseph

Bench: B.V, Nagarathna, K.M. Joseph
'REFORTABLE"
IN THE SUFREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. 11826 OF 2818

HARYANA POWER PURCHASE CENTRE Appellanti{s)
WERSUS

SASAN POWER LTD & ORS. Respondent (s}
WITH

CIVIL APPEAL ND, L1927 OF 2018
CIVIL APPEAL MmO, 121936 OF 2818
CIVIL APPEAL MD. 1670 DF 2919
CIVIL APPEAL MO, 12232 OF 281E

CIVIL APPEAL MO, 1742 OF 2619

JUDGMENT

K. M, JOSEPH, J.

(1) The six appeals with which we are concerned have been filed under Section 125 of the Electricity
Act, 2003 (hereinafter referred to as "Act’ for CIVIL APPEAL NO, 11826 OF 2018 ete. brevity). The
appeals are directed against the order passed by the Appellate Tribunal for Electricity (hereinafter
referred to a8 Tribunal’ for brevity) in an appeal carried by the first respondent under Section 111 of
the Act. (2) The appeal before the Tribunal, in turn, was lodged against the order passed by the

Indian Kanoon - hilpoeckari o on. o poc 48431 7 B8¢ 1
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Haryana Powar Furchaie Cenire ve Sasan Power Lig on G Agril, 2023

Central Electricity Regulatory Commission (hereinafter referred to as ‘Commission’ for brevity). The
Commission passed the order purporting to be one under Section 79(b) inter alia of the Actina
petition filed by the first respondent. FA € T S (3) It was decided to set up an Ultra Mega Power
Project. Towards this end, the Power Finance Corporation Limited of India was to be the nodal
agency. It incorporated a Special Purpose Vehicle, which is the first respondent. The idea was to set
up the Ultra Mega Power Project which would be operated by the successful bidder selected through
CIVIL APFEAL NO. 11826 OF 2018 etc. an international competitive bidding. The power generated
by the successful bidder was to be supplied through procurers (the appellants before us), who can be
described also as the distribution licensees under the Act, The appellants were to supply the power
so procured finally to the consumers.

(4) Since what was contemplated was seeking shelter under Section 63 of the Act, we must refer to
the guidelines which have been issued by the Central Government purporting to act under Section
&3. Guidelines were issued on 19.01.2005. We deem it appropriate to set out the following
ruidelines:

“2.1 These guidelines are being issued under the provisions of Section 63 of the
Electricity Act, 2003 for procurement of electricity by distribution licensees
{ Procurer) for;

{a) long-tarm procurement of elactricity for a period of 7 vears and above;
(b) Medium term procarement for a period of upto 7 years but exceeding 1 year.

2.2 The guidelines shall apply for procurement of base-load and seasonal power requirements
through competitive bidding, through the following mechanisms:

1. Where the location, technology, or fuel is not specified by the procurer (Case 1);

CIVIL APPEAL NO. 11826 OF 2018 eto. ii. For hydro-power projects, load center
projects or other locabion specific projects with specific fuel allocation such a5 captive
mines available, which the procurer intends to set up under tariff based bidding

process (Case 2.7 (5] The guidelines are binding on the procurers.

Guideline 3.2 which is related to preparation for the invitation of bids would assume relevance. It
reads as follows:

*3.2 For long-term procurement from hydre electric projects or for projects for which
pre-identified sites are to be utilized (Case

2), the following activities should be completed by the procurer or authorized
representative of the procurer, before commencing the bid process:

- Site identification and land acquisition required for the project

Indan Kanoon - Pmpafinclankancon.ong'doa'd8431 FEa¢ Z
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Haryana Power Purchasa Centie va Sasan Power Lid ond April. 2022
- Environmental clearance

= Fuel linkage, if required (may also be asked from bidder)

- Water linkage

- Requizite Hydrological, geological, meteorological and seismological data necassary
for preparation of Detafled Project Report (DPR), where applicable.

The bidder shall be free to verify geological data through his own sources, as the
geological sk would lie with the project developer.

The project site shjall be transferred to the successful bidder at a declared price.

CIVIL APPEAL NO. 11826 OF 2018 stc, Provided that for the projects from which
more than one distribution licensees located in different States intend to procure
power and if the preparations for such projects are belng facilitated by the Central
Government, the activities referred to above shall be initiated before the bidding
process and should be completed before signing the power purchase agreement with
the selected bidder.

{6) Under the guidelines, tarlff structure is contemplated which consists of capacity
charges and energy charges which are dealt with in detail. It also deals with bidding
process, The bidding process itself is divided into two stages, viz., a determination of
the qualification by a pre-

quelification system and thereafter submission and consideration of essentially what consists of the
financial bid. There is a guideline which deals with arbitration and it was contained in guideline

517

.17 The procurer will establish an Amicable Dispute Resolution (ADR) mechanizm
in accordance with the provisions of the Indian Arbitration and Conciliation Act,
1996, The ADR shall be mandatory and time-bound to minimize disputes regarding
the bid process and the documentation thereof.

If the ADR fails to resolve the dispute, the same will be subject to jurisdiction of the
appropriste Regulatory Commission under the CIVIL APPEAL NO. 11826 OF 2018
etc. provisions of the Electricity Act 2003." (7) It is, accordingly, purporting to act in
terms of the guidelineS that a Request for Qualification (for short RFQ) came to be
issued on 21.03.2006.

Reliance Power Limited was one of the bidders which was pre-qualified in terms of the RFQ. On
18.08.2006, there was a change notified in the guidelines. [t brought about the following changes in
the guidelines 5.17 besides guideline No. 4.7. The unamended and the amended guidelines 4.7 and
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5.17 read as follows:

8. CBG as on 19.01.2005 CBG as amended on 18.08.2006 No.

1. 4.7 Any change in tax on 4.7 Any change in law impacting generation or sale of
electricity cost or revenue from the business as a result of any change in Law of
selling electricity to the with respact to that applicable procurer with respect to the
law on the date of bid submission applicable on the date which is 7 shall be adjusted
separately. days before the last date of RFP bid [Pg. 545,0C-1] submission shall be
adjusted separately, In case of any dispute regarding the impact of any change in law,
the decision of the Appropriate Commizsion shall apply.

‘2. Arbitration Arbitration 5.17 The procurer will establish 5.17 Where any dispute
arises an Amicable Dispute Resolution cleiming any change in or (ADR) mechanism
in regarding determination of the accordance with the provisions tariff or any tariff
related matters, CIVIL APPEAL NO. 11826 OF 2018 etc. of the Indian Arbitration and
or which partly or wholly could Coneciliation Act, 1996. The result in change in tariff,
such ADR shall be mandatory and dispute shall be adjudicated by the time-bound to
minimize Appropriate Commission.

disputes regarding the bid All other disputes shall be resolved process and the documentation by
arbitration under the Indian thereof. Arbitration and Conciliation Act, 19g6.

(8] On 21.08.2006, a Request for Proposal, for short RFP, came to be issued. We deem it
appropriate to refer to the following provisions of the RFF.

*4. While this RFP has been prepared in good faith, neither the Procurers, Authorised
Representative and Power Finance Corperation Limited (FFC) nor their directors or employees or
advisors/consultants male any representation or warranty, express or implied, or accept any
responsibility or liability, whatsoever, in respect of any statements or omissions herein, or the
accuracy, completeness or reliability of information contained herein, and shall incur no liability
under any law, statuote, rules or regualations as to the accuracy, reliability or completeness of this
RFP, even if any loss or damage is cansed to the Bidder by any act or omission on their part.

1.3 The objective of the bidding process is to select a SuccessfulBidder for development of the
Project as per the termsa of the RFP. The Project will have a Contracted Capactiy of minimom of
a500 MW and maximum of 3800 MW in accordance witht he terms of the PPA. The Selected Bidder
shall purchase the entire shareholding of the Authorised Representative CIVIL APFEAL NO. 11826
OF 2018 ete. from PFC and its nominees in accordance with Share Purchase Agreement and cause
the Seller to enter into the RFP Project Documents, The Salected Bidder shall be responsible for
ensuring that the Seller undertakes development, finance, ownership, design, engineering
procurement, construetion, commiszioning, operation and maintenance of the Project as per the
terms of the RFP Project Documents. The Selected Bidder shall also ensure;
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(i) All equipment and auxiliaries shall be suitable for continuous operation in the
fraquency range of 47.5 to 51.5 Hz (-5% to +3% of rated frequency of 50.0 Hz).

(ii)The plant shall be capable of delivering contracted capacity continously at 47.5 Hz
grid frequency.

1.4 The Procurers through the Authorised Representative, have initiated development of the Project
at Sasan, District Sidhi, Madhya Pradesh and shall complete the following tasks in this regard by
such time as specified hereunder:

iv, Allocation of main Captive Coal Mine(s) and providing geological report (GR) for
the same; at least ninety (9o) days prior to Bid Deadline. Allocation of other Captive
Coal Mine(s) and available information regarding quality and quantity of coal (GR
related information) would be mada available at least thirty (30) days prior to Bid
Deadline. The Scller shall pay the final cost of geological reports (Grs). The Indicative
Cost of geological reports (Grs), would be made available at least thirty (30) days
prior to bid Deadline;

CIVIL APPEAL NO. 11826 OF 2018 etc. v. Tying up water linkage for the Project
requiremant along with spproval of Central Water Commission, at least thirty (30}

days prior to Bid Deadline;

Water intake stody report and Project Report including geo-technical study,
topographical survey, area drainage study, socio-economic study and ELA study
{rapid] would be made available at least ninety (90) days prier to Bid Deadline;

vi. issue of certificate by Ministry of Power, Government of India extending the
benefits to power generation projects under Mega Power Policy upto the Scheduled
COD of the Power Station by Government of India at least thrity (30) days prior to
Bid Deadline;

It may be noted that noe of the Procurers, Authorised Representative and PfC, nor
their directors, employees or advisors/eonsultants make any repregentation or
warranty, express.or implied, or accept any responsibility or liability, whatsoever, in
respect of any statements or omissions made in the water intake study report and
Project Report, or the accuracy, completeness or reliablility of information contained
therein, and shal incur no lability under any law, statute, rules or regualtions as to
the accuracy, relishility or completeness of such water intake study report and Project
Report, even if any loss or damage is caused to the Selected Bidder by any act or
omission on their part, The Ministry of Power and the State Government of Madhya
Pradesh have expressed their support to the Seller, on best endeavour basis, in
enabling the Seller to develop the Praject.

CTVIL APPEAL MO, 11826 OF 2018 ete.
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2.7.2.1 The Bidder shall make indspendent enquiry and satisfy itself with respect to all the required
information, inputs, conditions and ciramstances and factors that may have any effect on his Bid. In
asgessing the Bid, it is deemed that the Bidder has inspected and examined the site conditions and
its swrroundings, examined the laws and regulations in force in India, the transportation facilities
available in India, the grid conditions, the conditiens of roads, bridges, ports, etc, For unloading
and, or transporting heavy pieces of material and has based its design, equipment size and fixed its
price taking into sceount all sueh relevant conditions and also the risks, contingencies and other
eireumstaneces which mayh influence or affect the supply of power, 2z.7.2.2 In their own interest, the
Bidders are requested to familiarize themselves with the Electricity Act, 2003, the Income Tax Act
1961, the Companies Act, 1956, the Customs Act, the Foreign Exchange Management Act, IEGC, the
regulations framed by regulatory commissions and zll other related acts, laws, rules and regulations
prevalent in India. The procuers shall not entertain any request for clarifications from the Bidders
regarding the same. Non-awareness of these laws or such infermation shall not be a reason for the
Bidder to request for extension of the Bid Deadline. The Bidder undertakes and agrees that before
submission of its Bid all such factors, as generally brought out abeve, have been fully investigated
and considered while submitting the Bid,

ANNEXURE 5 SITE DETAILS ALONG WITH SITE MAP The Site is located near Sasan village in
Singrauli Tehsil in District Sidhi of Madhys CIVIL APPEAL NO. 11826 OF 2018 ete. Pradesh, The
nearest Railway Station iz Shakti Nagar (18km) and nearest Airport is Varanasl (250 km). The site s
gituated at 23°58'30"N latitude and Bz"37'03"E longtitue. About 3500 acres of land has been
identified for the project covering villages of Sidhikala, Harhawa, Tiara, Jhanjitols and Sidhikhud.
Out of this, about 2000 acres of land has been identified for main plant, about 1100 acres for ash
digposal/dyke and 400 acres for eolony.

Water source for the project ia Govind Ballabh Pant Sagar (Rihand Reservoir), which is about -7
km from the main plant site. Water will be brought to site by suitable pumping arrangement and
pipelines. Coal blocks (mines) in Singrauli ares with reserves of about 700-Boo millien tons will be
allocated as Captive Coal Blocks (mines) for this Project. The Project will require the development of
a eoalmine with production of 18-20 million tons per annum {MTPA) Vicinity map of Site is
enclosed.

Further details are provided In the Project Report.”

(9) We may, at this juncture, notice also that the Special Purpose Vehicle which was put in place for
carrying out the activities also, commissioned & study by WAPCOS (a public sector body of the
Central Government), It was tacked with the project to CIVIL APPEAL NO, 11826 OF 2018 ste,
ascertain about the availability of water inber alia. Water is an indispensable factor for the successfil
running of the power plant which was contemplated. WAPCOS made available its report on
0%3.08.2006,

(10) Reliance Power Limited applied pursuant to the RFP. Though, initially, its bid was not the
lowest, but on account of the fact that the lowest bidder was found to be not eligible, Reliance Power

Limited emerged as the lowest bidder. In keeping with the conditions, Reliance Power Limited
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sequired 100 per cent share holding of the first respondent and it was favoured with the Letter of
Intent on 01.08.2007. It entered into a Power Purchase Agreement (hereinafter referred to as "PPA")
on 07.08.2007. In the second week of December, 2007, it would appaar that the first respondent
which now stood transformed &5 a fully owned company of the successful bidder Reliance Power
Limited, commissioned a new Study by WAPCOS. WAPCOS submitted its report on 04.04.2008.
We must at this juncture notice that '21.07.2007" has been CIVIL APPEAL NO. 11826 OF 2018 ete.
determined as the cut off date, the relevance of which will be unfolded in the later part of the

judgment,

{11) The PPA contemplated two phases. The first phase was the construction of the power plant. The
second was the eperation of the power plant. The PPA was 10 be enforced for a period of 25 years.
Therefore, we can safely characterise it as a long term agreement to purchase power. Since this was
& case of competitive bidding, leading to the finding out of the lowest bidder, but faced with the
regime under Section 63 of the Aet which stood attracted, after the PPA was entered into, a patition
wis moved before the Commission for adopting the rates as contemplated in the PPA. By order
dated 17.10.2007, the Commission after considering the relevant matters, adopted the rates in
accordance with the PPA. It is, thereafter, that the present petition was moved by the first
respondent on 19.02.2013. It is relevant at this stage to set out certain portions of the petition. The
petition has been fled under Section 79 of the Act read with the CIVIL APPEAL NO. 11826 OF 2018
ete. statutory framework governing procurement of power through competitive bidding and articles
13 and 17 of the PPA between the parties for compensation doe to change in law ‘during the
construction period'. After setting out the facts which we do not consider relevant to advert to, the
following is noticed.

*5. It is submitted that the following Changes in Law have occurred during the Construction Period
of the Froject which have caused the Capital Cost of the Project to increase substantially:

a) Increase in Declared price of Land for the Project which includes the land for the
Power Station, the Moher, Moher-Amlohri Extension and Chhatrasal captive coal
blocks:

b) Increzase in cost of implementation of the Resettlement and Eehabilitation Plan
(" RER Plan”) for the Moher, Moher-Amlohri Extension and Chhatrasal captive coal
hloeks;

¢) Increase in cost of Geological Reports for the Moher, Moher-Amiohri Extension
and Chhatrasal captive coal blocks;

d) Increase in cost of compensatory afforestation for the Moher, Moher-Amlohri
Extengion and Chhatrazal eaptive coal blocks;

e} Increase in cost of Water Intake system due to an incorrect assessment of
conditions in the original report supplied to the bidders at the RFP stage;
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f) Levy of excise duty on cement and steel used in the Project; and

g) Levy of Customs Duty on mining equipment CIVIL APPEAL NO. 11826 OF 2018

. ete. imported for the Project.” (12) Since, in this case, we are concerned only with two
aspects, namely claims under clause(e) and clause(g) we deem it appropriate only to
refer to the pleadings of the first respondent in regard to the same.

Inerease in cost of Water Intake System “65. As per Clause 1.4(v) of RFP for Sasan UMPP, the
Procurers through the Authorized Representative had to provide water intake study report.
WAPCOS (a premier Government of India agency) was appuinted to conduct the water intake study.
WAPCOS, as the expert agency identified the water intake pump house location and the pipeline
route from the intake pump house to the power plant in its Report. This report was made available
to all the bidders before bid submission so that the bidders eould factor in the cost of the water
intake spstem in preparation of thair finaneial bid i.e., the tariff at which power would be supplied ta
the Procurers. The total estimated cost for the construction of water intake system for the location
amd route indicated in the report by WAPCOS was estimated to be approximately Rs.92 Crores. The
WAPCOS Report along with the estimated cost are annexed herewith and marked as Annexure P- 24
{Colly).” “56. After RPower acquired the Petitioner, WAPCOS was appointed to confirm the CIVIL
APPEAL NO. 11826 OF 2018 ete. technical feasibility as part of detailed engineering exercize.
During this process, it was discovered that the water intake location as finalized by WAPCOS before
the bidding was not an appropriate location and does not ensure reliable sapply of water to the
power plant. Tt was also found that the water intake at the original location indicated by WAPCOS in
the pre-bid report would have resulted in shutdown of power plant for a considerable period duning
the lean season.” “67. Thereafter, WAPCOS conducted detailed bathymetric studies and
recommended a new locetion for water intake, which was 23 km from the power plant as against
12.5 km initially indicated at the time of bidding (original location). It was highlighted that new
location would ensure reliable water supply to the power plant. Due 10 Increase in distance,
submergence area along the route and construction time, there has been considerable increass in
the cost of the water intake system as detailed below, The report of WAPCOS recommending the
revized location is annexed herewith and marked as Annexure p-25." “68. The cost for the
construcHon of water system for the new location is Rs. 244 Cr. Out of the aforesaid amount, a sum
of Rs.185 Crores has already been incurred and balance of Rs. 59Crores is to be spent. The estimated
increase in cost of the water intake system due to the change in location of the water intake system is
Rs.152 Crores. Since this increase is directly attributable to the error in the WAPCOS report
provided to the bidders at the pre- bid stage, the Petitioner is required to be compensated for the
same. The cost break up CIVIL APPEAL NO. 11826 OF 2018 ete. for the new/appropriate location
which will ensure reliable water supply is annexed herewith and marked as Annexure P-26." “75. It
is submitted that the UMPP Policy envizages domestic coal based UMPPs as integrated projecis
where the power station and the captive coal mines are treated as an integrated unit. This is also
recognized in the PPA as well as other project documents like the RFQ and the RFP.” “76. As per
Naotification 21 of 2002-Customs dated 01.03.2002 issued by the Ministry of Finance, Government
of India, the cugtoms duty on goods required for setting up mega power projects has been
prescribed as nil meaning thereby that ne customs duty will be levied on goods imported for setting
up a mega power project. A copy of Notification 21 of 2002-Customs is annexed herewith and
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marked as Annexare P-32.7 "77. Sasan UMPF was accorded in-principle mega power project status
as per Ministry of Power's letter no. F.No. 12/18/2006-P&P dated 20.10.2006. The final certificate
was Issued on 21.09.2007." “78. Sasan UMPFP is an Integrated power project with captive coal mines
viz. Moher, Moher Amlohri Extension and Chhatrasal Coal Blocks, The captive coal mines allocated
for Sasan UMPP form an integral and essential part of the Project and any equipment imported in
relation to the captive coal mines would therefore be treated az goods imported for setting up the
Project.” CIVIL APPEAL NO, 11826 OF 2018 etc. "79. The Petitioner was required to import mining
equipment for setting up the captive coal mines from which coal will be sourced for the Project since
the required mining equipments were not available in India.” “80. On 05.05.2011, the Petitioner
applied to the Energy Department, Government of Madhya Pradesh for recommendation letter ta
import mining equipments for Sasan UMPP under nil custom duty as is applicable for the other
equipment such as power plants of the Project. This application was premised on Notification 21 of
zouz-Customs. However, vide an Office Memorandum dated 17.06.2011, the Ministry of Power has
intimated that the exemption for customs duty for UMFPs is given only with respect to power
equipment, which was forwarded to Petitioner by Government of Madhya Pradesh on 20.06.2011.
Copies of letters dated 05.05.2011 and 17.06.2011 are annexed herewith and marked as Annexure
P-33[Colly)” "81. Bazed on Ministry of Power’s Office Memorandom's, the Energy Department,
Government of Madhys Pradesh declined to issue the recommendation letter which was required by
the Petitioner to claim nil customs duty. [n view of the refusal by Energy Department, Government
of Madhya Pradesh and in the interest of the Project and power consumers, Petitioner had to seek
recommendation letter from Energy Department, Government of Madhya Pradesh to import mining
puipments at project import rate of 20.04%, which is now reduced to CIVIL APPEAL NO. 11826 OF
2018 ete. 16.85% with effect from 17.04.2012." 82, The decision of the Minlstry of Power detailed in
its office memorandum dated 17,06.2011 and refusal by Energy Department, Goverment of Madhya
Pradesh to provide recommendation letter to import mining equipments for Sasan UMPF under nil
custom duty amounts to & Change in Law under Article 13.1 of the PPA and Petitioner is entitled to
be compensated for the same.” “84. The total amount of customs duty paid by the Petitioner on
mining equipments imported for Sagan UMPP is Rs. 361 47 Crores till date. The total custom duty
for mining equipments is estimated to be about Rs. 531 Crores. The details of the custom duty paid
on mining equipments and estimated to be paid in future are annexed herewith in Annexure F-34
{Colly).” "84. It is submitted that the Petitioner has already surpassed the indicative costs provided
by the Procurers and in certain instances as indicated hereinabove, the Patitioner will be required to
pay the increased Capital Cost in the future. In this regard, the Petitioner is claiming the following
reliafa:

{a) In relation to the Changes in Law where the additional Capital Cost has already
been incurred, this Hon'ble Commission may direct the Procurers to compensate the
Petitioner for such inerease in Capital Cost; and

(b} In relation to the Changes in Law for CIVIL APPEAL NO. 11826 OF 2018 etc,
which the liability is yet to be incurred, the Petitioner is seeking a declaration from
this Hon'ble Commission that the increased expenditure amounts to Change in Law.
The actual payment will be claimed as and when it falls due.” "89. From the above
discussions and facts, it is clear that:-
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{a) One of the ohjectives of the National Electricity Policy and the Tariff Policy is to
secure commercial viability of electricity sector while ansuring fair pricing and

quality of supply.

{(b) Power procurement under Section 63 of the Act is governed by the statutory
framewark comprizsing (i) Section 63 of the Aet, (i) Government of India’s Guidelines
and (iii) standard docoments being RFP and FPA.

{c) In terms of Section 63 of the Act the suceessful bid must be selected consistent
with the guiding principles under Section 61 of the Act meaning thereby that while
adoption of tariff nnder Section 63 of the Aet, the principles as laid down under
Section 61 need to be complied.

(d) Power procurement pursuant to the statutory framework constitutes a statutory
contract in terms of the pre-approved and finalized PPA governed by provizsions of
thie Act as well as the Guidelines.

{e) The PPA envisages the adjustment of CIVIL APPEAL NO. 11826 OF 2018 etc.
tariff by this Hon'ble Commission to restore/restitute the party adversely affected
{the Petitioner in the present case).” “oo0. It is also pertinent te note that under
Section 7o(1)(b] of the Act, this Hon'ble Commission has been given the power to
regulate the tariff of generating companies like the Petitioner which have a composite
scheme for generation and sale of electricity in more than one state.” “91, The present
Petition has been filed for compensation on account of Changes in Law which have
impacted the Capital Cost of the Project as well as for compensation for costs
inenrrad in axesss of the indicative costs provided by tha Procurers, which were the
basis for formulation of the financial bid of Rpower.” “g92. The Petitioner had
approached the Procarers for an amicable resolution,

Howevwer, all efforts made by the Petitioner to seek an amicable resolution to the unforeseen and
undesarved commercial implication with the Procurers have proved froitless. In this backdrop, it
has become imperative and necessary for the Petitioner to invoke jurisdiction of this Hon'ble
Commission to issue appropriate orders as prayed for in the Petition.” "93. It is submitted that the

present Petition has been filed invoking:-

(a) Sestion 7o(1)b) of the Act under which CIVIL APPEAL NO. 11826 OF 2018 ete,
this Hon'ble Commission has the power to regulate the tariff of the Petiticner.

(b} Section 79{1)(f) of the Act which gives this Hon’ble Commission the power o
adjudicate upon disputes involving the Petitioner.

{c) Regulations B2, 92 and 113 of the Central Electricity Regulatory Commission
{Conduct of Business) Regulations, 1999,
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(d) Article 13 of the PPA read with Article 17 and Paragraph 5.17 of the Competitive
Bidding Guidelines in terms of which this Hon'ble Commission has the power to
adjudicate upon any dispute that arises claiming any change in or regarding
datermination of the tariff or any tariff related matters, or which partly or wholly
eould result in change in tariff.” “104. As detalled in Paragraphs 75-83 above,
Motification 21 of 2002-Costoms issped by the Ministry of Finance, Government of
India granted 100% exemption from Customs duty to goode required for setting up
mega power projects. The Petitioner was required to import equipment for operation
of the coal mine which is an integral part of the Project.” “105. It is submitted that as
per the said Notification, any entity which intended to claim the customs duty
exemption was required to apply to the Sponsoring Anthority for an exemption
certificate, This was essential to claim the customs duty CIVIL APPEAL NO, 11826
OF 2018 ete. exemption. In this regard, the Fetitioner wrote to the Government of
Madhya Pradesh to recommend the Petitioner's case to the Commissioner of
Customs on 5.5.2011 for nil custom duty on mining equipments.” "106. It is
submitted that vide an Office Memorandum dated 17.06,2011, the Ministry of Fower
intimeted Government of Madhya Pradesh that the exemption for customs duty for
UMPEPs is given only with respect to power equipment. The total amount of customs

duty paid by the Petitioner on mining equipments imported for Sazan UMPT is

Hs.361.47 Crores till date. Total custom duty for mining equipments is estimated to

be about Rs. 531 Crores.” “107. It i3 submitted that the decision of the Ministry of
Power amounts to a Change in Law under Article 15.1 of the PPA and the Petitioner is

entitled to be compensated for the same. It is further submitted that the Petitioner

not belng allowed to Import mining equipment under nil customs duty as is granted

for the other equipment such as power plants of the Project qualifies as Change in

Law under Article 13.1 of the PPA." "108. It is submitted that as per RFFP for Sasan

UMPP, the Procurers had to provide water intake study report. This study was

conducted by WAPCOS and the report was made available to all the bidders before

bid submission. The cost of the water intake system as per the report was

approximately Rs.92 Crores. This estimation was factored CIVIL APPEAL NO. 1826
OF 2018 ete. into the bid at the time of submission of the financial bid.” "109. [tis
submitted that after Rpower acquired the Petitioner, WAPCOS was tasked with
confirming the technical feasihility duning the detailed engineering axercise.

During this process, it was discovered that the water intake location as intimated in the pre-bid
report was not appropriate. After, conducting another detailed study, WAPCOS determined that a
new location would be suitable. The new location is 23 km from the power plant as against 12.5 km
initially indicated at the time of hidding {(original location).” “110. It is submitted that due to the
incresse in distance, gubmergence area along the route and construction time there has been
considerable increaze in cost of the water intake system, The cost for the construction of water
system for the new location is Rs, 244 Cr. The estimated increase in cost of the water intake system
due to the change in location of the water intake system is Bs.152 Crores.” *111, [t is submitted that
the increase in cost of the water intske system is on account of the errors in the report provided by
the Procurers and therefore, the Procurers are obligated for compensating the Petitioner for the
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difference in cost. It is further submitted that since the water pipeline eorridor is part of the Power
Station Land and the water intake pipeline CIVIL APPEAL NO, 11826 OF 2018 ete. is an integral
part of the Power Station, any change in the indicative cost of the water intake system will be
covered under Change in Law.” "120. Section 79 of the Act, inter alia, empowers the Hon'ble
Commission to:-

{a) Regulate the tariff of generating companies other than those owned or controlled
by the Central Government If such generating companies entered Into or otherwise
have a composite scheme for generation and sale of electricity in more than one
State; and

{b) To adjudicate upon the disputes invalving the distribution companies ar
transmission licensees with regard to the matters connected with regulation of tariff
of generating companies,” “128, It is submitted that the present case involves a
sitnation where the compensatory mechanizm under the PPA for compensation for
Change in Law has failed. It does not meet the objective of restoring an affected party
to the same econemic condition as if the change in law had not occurred. Therefore,
this is a fit case for this Hon'hle Commission to exercise its powers under Section 79
and devise a mechanism to uphold the objective and purpose of Article 13 - to
provide economic restitution.” “129. It is farther submitted that PPA envisages a
geanaric where this Hon'ble CIVIL APPEAL NO. 11826 OF 2018 ste. Commission ¢an
interfere with the issues relating to the claim made by a party for any change and/or
determination of the tariff or any matter relating to the tariff or claims made by any
party which partly or whelly related to any change in the tariff or determination of
any such claim which can result in change in the tariff. In this context, Articles 13 and
17 are noteworthy,

While Article 13 of the. PPA envisages tariff adjostment in the event of "Change in Law”, Article 17 of
the PPA provides for dispute regolution, by the Hon'ble Commission in case of claim made by any
party for any change in or determination of tariff or any matter related to tariff or claims made by
any party, which partly or wholly relate to any change in the tariff or determination of any of such
elaims could result in change in tariff.”™ "i42. The Petitioner therefore most humbly and respectfully
prays that this Hon'ble Commission be pleased to adjudicate upon the present Petition to:-

{a) Declare that the items set out in Paragraph 5 above as Change in Law during
Construction Period and/or changes which has led to an increase in the Capital Cost
of the Praject;

{b) Restitute the Petitioner to the same economic condition as if the said Changes in
Law had not occurred and devise a mechanism by which the Petitioner is
compensated for the aggregate financial impact and inérease CIVIL APPEAL NO.
11826 OF 2018 ete. in capital cost of account of the Changes in Law, the details of
which are set out in Paragraph 113 above; and
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{e) Pass any such other and further reliefs as thizs Hon'ble Commission deams just
and proper in the nature and circumstances of the present case,” (13) After exchange
of pleadings, the Commission passed the order dated 04.02.2015. Since we are in
these appeals to be detained only by two aspects, we notice the following findings:

*50. The petitioner has submitted that as per Clause 1.4(V) of RFF for Sasan UMPP,
the Procurers through the Authorized Kepresentative had to provide water intake
study report, WAPCOS (a premier Government of India agency) was appointed to
conduet the water intake study, WAPCOS, as the expert agency identified the water
intake pump house lacation and the pipeline route from the intake pump house to the
power plant in its Beport. This report wes made available to all the bidders before bid
submission so that the bidders could factor in the cost of the water intake system in
preparation of their financial bid i.e. the tariff at which power would be supplied to
the Procurers. The total estimated eost for the construction of water intake system for
the loeation and route indicated in the report by WAPCOS was estimated to be
approximately 92 Crore.

CIVIL APPEAL NO. 11826 OF 2018 etc. After RPower acquired the project, WAPCO3
was appointed to confirm the technical feasibility as part of detailed engineering
exercise. During this process, it wae discovered that the water intake location as
finalized by WAPCOS before the bidding was not an appropriate location and does
not ensure reliable supply of water to the power plant. It was also found that the
water intake at the original location indicated by WAPCOS in the pre-bid report
would have resulted in shutdown of power plant for a considerable peried during the
lean season. Thereafter, WAPCOS conducted detailed bathymetric studies and
recommended a new location for water intake, which was 23 km from the power
plant as against 12.5 km [nitially indicated at the time of bidding (original location).
It was highlighted that new location would ensure reliable water supply to the power
plant. Due to increase in distance, submergence area along the route and
constroction time, there has been considerable increaze in cost of the water intake
system as per following details (Anneure P-26 of the petition) and as per the earlier
report ol WAPCOS:-

5 Cost Item As par Current
Mo, earlier eitimate
WAPCDS Report
{ Crore) |
Crore)
1 Cost of Pump Housa 21.88 62.97
2 Cost of Bridge 18.58
3 Supply of Pipe 36,58 73.91
line
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CIVIL AFPPEAL NO. 11826 OF 2018 etec. 4 Layving of pipe 16.70 57.97 line 5
Mechanical 10.20 20.32 6 Electrical 3.50 4.02 7 Dredging for Pump 25.13 House 8

Total g92.40 244.32

31. MPFMCL has submitted that it is an expense incurred by the petitioner but is not
covered under “Change in Law" under Article 13.1.1 of the PPA. However, it is
concladed that the cost has been incurred by the petitioner and exceeds the estimates
given by the procurer's authorized representative prior to bid submission. HPCC has

submitted that the price and other details given in the bidding document were by way
of information and it was for the bidders to conduct independent enquiry and verify
the information and details. There i no misrepresentation by the procarers or by the

- Bid Process Coordinators at the time of bidding in relation to water intake for the

project, In view of the specific disclaimer and the requirement to conduet
independent enquiry, the petitioner was required to make appropriate enguiries into
the matter before bidding and the bidders were not entitled to proceed only on the
basis indicative information given by the Bid Process Coordinator.

32 We have considered the submission of the petitioner and respondent. As against
the Indicative cost of 92.40 crore, the cost for the construction of water system for
the new CIVIL APPEAL NO. 11826 OF 2018 ete. location is 244 crore out of the
aforesaid amount, a sum of 185 crore has already been incurred and balance of 59
crore is to be spent. The estimated increase in eost of the water intake system due to
the change in location of the water intale system i 152 erore. The petitioner has
submitted that since this increase is directly attributable to the error in the WAPCOS
report provided to the bidders at the pre-bid stage, the petitioner is required to be
compensated for the same.

33 In our view, the claim is not covered under any of the provisions of Article 13.1.1
of the PPA. The petitioner being aware that the cost of water intake system being
indicative in nature and being not covered under the *Change in Law”™ under Article
13 should have informed itself fully with the actual site conditions before preparing
the bid and accordingly factored the possible estimates of water intake system while
quoting the bid instead of relying on the indicative cost. In this connection, para
2.7.2.1 of the Rff document provides as under:

o % S | The Bidder shall make
independent enquiry  and satisfy
itsalf with respect to all the

required information, imputs,
conditions and clrcumstances aingd

factors that may have any effect on his Bid. In assessing the Bid, it is deemed that the
Bidder has inspected and examined the site conditions of roads, bridges, ports ete. for
CIVIL APPEAL NO. 11826 OF 2018 etc. unloading and/or transporting heavy pieces
of material and has based its design, equipment size and fixed its price taking into
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account all such relevant conditions and also the risks, contingencies and other
circumstances which may influence or affect supply of power.” Further para 4 of the
RiP document provides that the pricing and other details given in the bidding
documents are by way of information only and it was for the bidders to conduct
independent enquiry and verify the details and information. Para 4 are extracted as

inrder:

“4. While the RFF has been prepared in good faith, neither the Procurers, Authorised
Representative and Power Finance Corporation (PFC) nor their directors or
employees or advisors/consultants make any representation or warranty, eXpress or
implied, or accept any respongibility or liability, whatsoever, in respect of any
statements or emission herein, or the accuracy, completeness or reliability of
information contained herein, and shall incur no liability under any law, statute,
rules or regulations as to the accuracy, reliability or completeness of this RFF, even if
any loss or damage is caused to the Bidder by any act or omission on their part.”
CIVIL APPEAL NO, 11826 OF 2018 ete. Therefore, it is the respansibility of the
petitioner to verify the suitability of the location of water intake and ensare reliable
water supply for the power plant and workout the relevant approximate cost of water
intake system independently and factor in the estimates in the bid so that & realistic
cost is reflected in the bid. The petitioner having failed to do so, the increase in cost
on account of this head is not admissible.” (14) As far as the question relating to
imposition of customs duty on mining equipment is concerned, the same is dealt with

in paragraphsa 40 and 41.

“"40. We have considered the submission of the petitioner and respondents. The Notification
No.49/2006 provides as under:

Natification No. 49/2006-Customs In exercise of the powers conferred by sub-
section (1) of Section 25 of the Customs Act, 1962 (52 of 1962), the Central
Government, on being satisfied that it is necessary in the public interest so to do,
hereby makes the following further amendments in the notification of the
Government of [ndia in the Ministry of Finance (Department of Revenue] No.
21/2002- Customs, dated the 1st March, 2002, which was published in the Gazette of
India, Extraordinary vide number G.5.R. 118(E), dated the 15t March, 2002, namely:-

CIVIL AFPEAL WO, 11820 OF 2018 &te. In the said notifieation,-

{1} in the Table, against 5.No.400, for the entry in column (3), the following entry
shall be substituted, nemely:-

“Goods required for setting up of any Mega Power Project, so certified by an officer
not below the rank of a Joint Secretary to the Government of India in the Ministry of

Power, that is to say-

Indian Karaon - nipirchaandcn. orpitos 4823 1 T 5



1e3

258

Haryana Power Purchase Gerre ve Sasan Pows Lid on & Apil, 2022
(a) an inter-state thermal power plant of a capacity of 700MW or more, located in the
States of Jammu and Kashmir, Sikkim, Aronachal Pradesh, Assam, Meghalaya,
Manipur, Mizoram, Magaland and Tripura; or

{b) an inter-state thermal power plant of a capacity of 1000MW or more, located in
States other than those specified in clause (a) above;

o

(¢) an inter-state hydel power plant of 2 capaeity of 350MW or more, located in the States of Jammu
and Kashmir, Sikkim, Arunachal Pradesh, Assam, Meghalaya, Manipur, Mizoram, Nagaland and

Tripura; or

(d) an inter-state hydel power plant of a capacity of 500MW or more, located in States other than
those specified in clause (c) above™;

CIVIL APPEAL N0, 11826 OF 2018 ete. (I1] in the Annexure, in Condition No. 86, for sub-clauses
(i) and

(1il) ef ddause {a), the following shall be substituted, namely:-

*(ii} the power purchasing State undertakes, in principle, to privatize distribution in
all cities, in thst State, each of which has a population of more than one million,
within a peried to be fixed by the Ministry of Power.”,

[F.Mo.254/104/2009-TRIT] It iz noticed that the revized policy guidelines issued by
Government of India, Ministry of Power vide its letter Mo, A- 118/2003-1PC dated
2.8.2006 has stated that an inter-State thermal power plant of a capacity of 1000
MW or more is eligible for grant of mega power status. It further states as nnder:

“Zero Customs Duoty: In terms of the notification of the Government of India in the
Ministry of Finanee (Department of Revenue) No, 21/2002- Customs dated 1.3.2002
read together with No. 49/2006-Castoms dated 26.5.2006, the import of capital
equipment would be free of customs duty for these projects.”

41, Tt iz to be considersed whether under the notification as stated above, mining
equipments were exempted from customs duty.

General Exemption No,122 under the Customs CIVIL APPEAL NO. 11826 OF 2018 etc. Notification
MNo.21/2002 as amended from time to time contains the list of items which are exempted from
opstoms duty. It is ohserved that Notification 21 of 2oo2-Customs clearly demareates the power
projects and mining projects separately. It is seen that at Ser No.399 of the list, coal mining projects
are liable to pay customs daty. Ser No. 400 only exempts the mega power project from pavient of
customs duty and there is no mention that it includes captive power plants, Therefore, it cannot be
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said that as on the cut-off date, there was exemption on mining equipment and the petitioner had
taken into consideration such exemption while quoting the bids. Nothing has been produced in the
petition which could indicate that any such impression was given by the procurers or their
representative prior to bidding. In view of the foregoing discussion, the submission of the pefitioner
that the decision of the Ministry of Power detailed in its office memorandum dated 17.06.2011 and
refusal by Energy Department, Government of Madhya Pradesh to provide recommendation letter
to import mining equipments for S8asan UMPP under nil custom duty amounts to a "Change in Law®
under Article 13.1 of the PPA and the petitioner is entitled to be compensated for the same is not
acceptable and hence no compensation would be available in this regard.” THE AFFEAL BEFORE
THE TRIBUMAL (15) This led to the appeal being filed by the first respondent under Section 111 of
the Act, It is CIVIL APPEAL NO. 11826 OF 2018 etc. apposite that we set out the exact case which
has been set up by the first respondent before the Tribunal,

“g.5 The Report identified the water intake pump house location and pipeline route from the intake
pump houose to the power plant in its report. This report was made available to all the bidders before
bid submission so that the hidders could factor in the cost of water intake system in preparation of
their financial bids i.e,, the tariff at which powsr be supplied to the Procurers. The total cost for the
construction of water intake system for the location and route of indicated in the report by WAPCOS
wis estimated to be Ri.g2 Crores, The water intake system {8 an inregral part of the Project without
with it is not possible to set up and operate the Project. The WAPCOS report along with estimated
cost are annexed herewith and marked as Annexure A-14. 9.6 After RPower was declared the
successful hidder and the Appellant Company was transferred to RPower, WAPCOS was re-
appointed to confirm the technical feasibility as part of the detsiled engineering exercize. During
this process, it emerged that the water intake location as finalized by WAPCOS vide its earlier report
prepared for PFC/ Procurers and made available to all bidders prior to bid submission was not an
appropriate location and does not ensure reliable supply of water to the power plant. It also emerged
that the water intake at the original location indicated by WAPCOS in the pre-bid report would have
resulted in shotdown of the power plant for a congiderable pericd in a year CIVIL APPEAL NO.,
11826 OF 2018 ete. during the lean season. Therefore, WAPCOS recommended a new location for
water intake, which was 23 km from the power plant as against the 12.5 kms initially indicated at the
time of bidding (original location). It was highlighted that the new location would ensure reliable
water supply to the power plant. Due to increase in the distance, submergence area along the route
and construction time, there has been considerable increase in the cost of water intake system due
to change in location as detailed below. The report of WAPCDS recommending the revised location
is annexed herewith and marked as Annexure A-15. g.7 It is submitted that due to the change in
location, cost for water intake system has increased on following counts;

{a) While the route length itsell increased to 23 kms, the increase in piping length
inereased from 24 km (2 Pipe Lines each of 12 Kms) to 59.5 km (2 Pipe Lines each of
8 km & 3 Pipes each of 14.5 km)
(b} Increased cost due to deeper Pomp House.

(¢) Additional dredging for creation of intake channel for the offshore pamp house.
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(d} Additional eost due to HT transmission line.

There has been considersble inerease of approximately Rs. 176 Crores in cost of the water intake

system, which now is estimated to be approximately Rs. 268 Crores. The cost break-up for the new
location for the water intake system is ennexsd herewith and marked as Annexure A-16.

9.8 It is submitted that the increase in cost of the water intake system is on account of the errors in
the report provided CIVIL APPEAL NO. 11826 OF 2018 etc. by the Procurers and therefore, the
Procurers are required to compensate the Appellant for the difference in cost. 9.9 It is further
submittad that since the water pipeline corridor is part of the Land for the Power Station and the
water intake pipeline is an integral part of the Power Station, any change in the indicative cost of the
water intake system ig covered under Change in Law in terms of Article 13 of the PPA since it
amounts to change in cost of land of the Project. In fact, the Ld, General Commission has noted in
the impugned Order that the estimate for Declared Price of Land for the Power Station includes the
Water Inteke System. The operative part of the Impugned Order is reproduced below:

®19. Change in the declared price of land is covered under *Change in Law", The
procurers have also agreed that this item of expenditure is admissible under “Change
in Law"”. The declared price of land for the Power Station was stated to be 190.677
erore, This has been verified from the communication dated 23.10.2006 from the
representative of the procurers to the bidders. This included the power plant area, the
fuel transport system land, the water pipeline corridor and the ash pipeline eorridor.”
g.11 It is submitted that pre-bid site visit and project reports were prepared and made
aveilable by Authorized Representative (Power Finance Corporation) to all bidders.

The dizclaimer, if at all applicahle, will only apply to such instanres where the bidders were able to
identify any issues or liability with reasonable diligence. Based on the information and material
provided, there was no indication that the water CIVIL APFEAL NO. 11826 OF 2018 etc. intake
gystemn proposed in the WAPCOS Report was unfeagible. Therefors, the disclaimer doas not absalve
the Procurers of their liability to compensate the Appellant for the increase in cost. It is submitted
that due to the error in WAPOOS's report, the Appellant is faced with an additional burden of Rea76
Crare which has adversely impacted the project economies, It is submitted that the disclaimers
contained in Para 2.7.2.4 and Para 4 of the RFG ought not to be considerad absolute in nature 50 a5
to prevent loading of costs which are incorred by the Appellant as & direct result of omission or error
on part of the Procurers in providing information during the pre-bid stage. This approach is
counter-intuitive to ensuring that the Appellants Project is able to supply cheap and affordable
power to pver 42 million consumers in the Procurer States. [t is further submitted that the
disclaimers cannot act as an absolute bar to the liability of the Procurers. Any duty to independently
verify inputs, information factors ete. require only a reasonable duty of care. The grave technical
deficiencies and huge differences between actual cost and estimates provided to the bidders defeat
the fundamental objective of providing information to the bidders especially when the nature of
expensze in this case was of buying a report from a Government Company which had carried out a
detailed study, The Appellant had no other option but to rely on the information provided by the
authorized representative of the Procurers. Therefore, Ld. Commission’s reliance on the disclaimers
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contained in the bid documents to reject the claim of the Appellant is not sustainable.” (16) In
vegard to the complaint about the notification issued by the Joint Secretary in the CIVIL APPEAL
NO. 11826 OF 2018 ete. Ministry of Power having brought about a change in law, we lind the

following complaint, interalia:

“g.20. It is submitted that es per Motification 21 of 2o22- Customs dated 01.03.2002
lgsued by the Ministry of Finanee, Government of India, the customs duty en goods

required for setting up mega projects has been prescribed as nil meaning thereby that
no customs duty will be levied on goods imported for setting up a mega power

project. Notification 21/2022- Custormns which provides as under:

" 8. Chapter or Description of Goods Standard Additional Condition Neo. Heading or
Rate Duty Rate No. sub-heading (1] (2) (3) {4) (5] {#) 98.01 Goods required for
setting up any Mega Power Project specified in List 42 if such Mega Power is (a) An
inter-

state thermal power plant of 1000 MW or more (b) an inter-state hydel power plant of a capacity of
500 MW or more As certified by an officer not below the rank of joint secretary to the Government
of India in the Ministry of Power.

g.22 It is submitted that captive Coal Blocks being an integral part of the Project, the mining
equipment would be covered under this provision as well. It is submitted that EFP clearly stated
that Procurers through the Appellant {which was a wholly-owned subsidiary of PFC at that time)
will procure a certificate from the Ministry of Power that the benefits of the Mega Power Policy
would CIVIL APPEAL NO. 11826 OF 2018 ete. be extended to the Project till scheduled Commercial
Opergtions Date of the Power Station. As per definition, Project includes captive mine and hence, it
was Procurer’s obligation to provide for the exemption to the coal mining equipment.

0.24 Tt may also noted that:-

A XXX XXX

(h) PPA defines Project as power plant along with captive coal mines.

0,35 It is submitted that the Appallant has set up an ultra-mega power project which comprises of
captive coal mines. It is not separately indulging in mining activities. Moreover, the coal from the
Project is being used only for the Froject. The entire capital cost of the power project includes the
cost of the coal mines. This is also evident from Article 13 of the PPA where increase in cost of land

and Ré&R expenditure for the coal mines is included as change in law.

Therefore, the fnding that the captive coal mines are a separate activity and will fall under Serial
Mo. 300 is ineorrect and ought to be set aside.
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FINDINGS OF THE TRIBUNAL (17) As far as the complaint about the increased costs on account of
change in water intake system, the following is the finding of the Tribunal.

“12.4 After due consideration of the rival contentions of both the parties, what emerges is that after
being declared as the CIVIL APPEAL NO. 11826 OF 2018 etc. successhul bidder, the SPL with a view
to affirm the technical suitability of the preliminary report of the WAPCOS on Water Intake Svstem,
re-engaged the same agency for finalization of the said report. 1t is not in dispute that the
Consultant, WAPCOS reviewed its earlier report and came to a conclusion that the carlier location of
Water Intake was not at proper place and would result in non- availability of water for the plant
during lean period. It is relevant to note that based on the recommendations of WAPCOS, SPL
decided to go ahead for selection of new location as recommended and got earried out the requisite
degign and engineering of the entire Water Intake System which resulted into longer piping system,
increased submergence area along the route, additional construction period ete.. On account of
these factors, the cost of Water Intake System went up by over Rs.170 crores. The learned counsel
appearing for the Appellant pointed out that the judgment of this Tribunal in Nabha Power case is
not applicable to the present case since no cost relating to seismic zone data was provided to Nabha
whereas in the instant case, costs were provided to the bidders. The Appellant has further reiterated
that para 2.7.2.1 and para 4 of RFP which were relied upon by the Respondent procurers cannot be
taken as chsolute in nature so as to absolve procurers of their responsibility for providing grossly
ineorrect information leading to substantial increase in cost of Water Intake Systerm,

12.5 After thoughtful consideration of the submissions made by the learned counsel for CIVIL
APPEAL NO. 11826 OF 2018 ete. the Appellant and the Respondants and the findings of the Central
Commission, we find that while the responsibility of carrying out due diligence before bidding and
verifying the correctness of information provided in the bid documents rested with the bidders, at
the same time, Respondent procurers cannot justify providing grossly erroneous report on Water
Intake System taking shelter under the disclaimer in the hid document. As a8 matter of fact, the water
availability for a thermal power station of this magnitude on regular, reliable and wninterrupted
basie iz essential and is a vital input for suecessful operstion of the plant. Tt is noticed that the report
of WAPCOS supplied to bidders at the time of bidding was deficient in ensuring adequate water
supplies throughout the year uninterrupted and Ifthe same would have been laken for construction
and implementation, the same eould have resulted into huge loss o the Respondent procurers being
deprived of power supply for some period of the year due to less/ non-availability of water during
the lean period. Tt is not in dispute that Sasan UMPP is supplyving power to the Respondent procurer
at one of the most competitive tariff in the country. It i5 noted from the contentions of the
Respondent procurers that such an issue has not been dealt with either in the PPA or in the
competitive bidding guidelines issued by Ministry of Power under Section 63 of the Act, however, in
view of the criticality of such situation, we opine that the matter needs afresh re-look for suitable
redressal. While the Central Commission has correctly concluded that it does not qualify as change
in law under CIVIL APPEAL NO. 11826 OF 2018 ete. Articles 13.1.1 of the PPA, it, however, needs to
be addressed on the basis of settled principles of law and equity also, in the light of the Hon'ble
Supreme Court findings in its judgment at Para 19 in Energy Watchdog vs. CERC dated 11.04.2017.
Thus, we are of the considered view that this issue involving substantial additional expenditure
basically arizing out of erroneous report of the consultants needs to be re-examined afrash by the
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Central Commission. Hence, this issne is answered in favour of the Appellant.” (18) In regard to the
complaint relating to the O.M. dated 17.06.2011 forming change in law, we note the following

findings:

*14.5 We have considered the submissions of the learned counsel for the Appellant
and learned counsel for the Respondents along with the consideration of the Central
Commigsion on this issue pertaining to the claims of the Appellant regarding
compensation en account of additlonal payment towards custom duty on mining
equipment. After careful consideration and critical evaluation of the same, the key
question arises for consideration, whether the equipment required for captive coal
mines allocated to UMPP should be considered at par with the equipment reguired
for setting up the power plants as far as exemption from the custom duty is
concerned. The contention of the Appellant that the captive coal mines allocated to
Sasan UMPP are integral & essential part of the project as a whole and CIVIL
APPEAL NO. 11826 OF 2018 etc. as such, the exemption of custom duty was
applicable to all equipments being imported for the entire project i.e. captive coal
mines as well as power plants. It is not in dispute that the captive coal mines were
gllctted for UMPP for its exclusive use for power generation and in no way, meant for
commmercial utilization elsewhere.

14.6 In this regard, we also take the note of Hon'ble Supreme Court directions in
judgment dated 24.08.2014 in Manohar Lal Sharma Vs. Principal S8ecy., in
W.P.(CRL) 120 of 2012 {Para 158) that coal from captive coal mines is to be used for
UMPF alone and no diversion of coal for commercial exploitation would be
permitted. Keeping these facts in view, we notice the glowing difference between an
independent coal mines up for exploitation and selling coal on commercial lines and
a captive coal mine set up to meat requirement of UMPP only to generate power for
the ultimate benefit of the Respondent procurers and in turn, consumers for
obtaining «lectricity at cheaper rates, The actual positions purported the assumption
made by the Appellant that the customs duty exemptions will be available for import
of the aquipment for the entire project including captive mines and power plants. We
find force in the argument of the learned counsel for the Appellant that being the
integral and inseparable part of the UMPP, the custom duty rates applicable for stand
alone coal mining projects would not he applicable in the present cage and the

exemption would need to be given effect to.

We, thus opine that the Central Commission CIVIL APPEAL NO. 11826 OF 2018 etc. appears to
have been mechanically guided by the mere description of the relevant entry (SL.No.390 & 400] in
the said custom duty notifications and has not appreciated that the captive cozl mines being integral
part of the UMPP zannot be equated to a stand alone coal mines, having commereial line of
utilization, The Appellant was thus right in assuming that Custom Duty exemption will be available
for the coal mining equipments. As such, this issue needs to be examined afresh in accordance with
law and various provisions of the RFQ/RFP/PPA. Therefore, we answer this issue in favour of the
Appellant.” {16) On the basis of the aforesaid Andings, the Tribunal remanded the matter back to the
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Commission. We may also notice the sequel to the impugned judgment. Pursuant to the remand, the
Commiission reconsidered the matter in regard to the water intake. The Commission ordered
payment of sum of Re.176 crores, As far as the claim for compensation on the basis that the issuance
of the office memeorandum by the Joint Secretary in the Ministry of Power having brought about a
change in law, it was found that the goods in question had been imported not by the first respondent
but by its parent company. This, in turn, has triggered two sets of CIVIL APPEAL NO. 11826 OF
2018 ete, appeals again before the Tribunal and they are still pending. Their fate, undoubtedly, will
depend upon the decision which we will be rendering in these cases.

(20) We have heard Mr. P. Chidambaram, Mr. Dhrav Mehta, Mr. Rana Mukharjee, Mr. M. G.
Ramachandran, Mr. G. Umapsathy, learned senior counsel, assisted by Mr. Nikunj Dayal and Ms.
Pallavi Sehgal. We have also heard Mr. Shubham Arya, learned counsel appearing on behalf of the
appellant in one of the appeals. On the other hand, we also heard Mr, Sajjan Poovayya, learned
senior counsel assisted by Mr.Rahul Kinra, learned counsel and Mr. Amit Kapoor, leamed counsel.

SUBMISSION OF APPELLANTS (21) Shri P. Chidambaram, learned senior counsel appearing for
the appellant, would submit that the Tribunal has clearly acted in error and illegally in passing the

impugned order.

{22} He would submit that as far a5 the finding CIVIL APPEAL NO. 11826 OF 2018 ete. given by the
Tribunal in regard to the water intake system being located &t a different place, is concerned, the
Tribunal agreed with the Commission that there was no change in law. Once, it was found that there
was no change in law, there is no power with the Tribunal to do what it did. The PPA signifies an
agreement between the parties. The PPA goes into meticulous details. It follows an internationally
competitive bidding and the obligations of the parties have been carved out and articulated with
great care. Once the party, viz., the first respondent went to the Commission complalning that there
is a change in law and it was found that there is no change in law, there ended the jurisdiction of the
Tribunzl. Instead of terminating the lis, the Tribunal has clearly strayed outside its jurisdiction in
granting relief on the basis that report of WAPCOS was grossly erroneous. In this regard, he enlisted
in support of his contention, various clauses which unambiguously disclaimed any liability with the
procurers on account of any inaccuracies which may CIVIL APPEAL NO. 11826 OF 2018 ¢te. be
reflected in the WAPCOS report. A report submitted by WaAPCOS which is a public sector body was
only by way of providing information. The bidders were provided with the report well before they
decided to put in their bids. Having regard to the various disclaimer clauses, it did not lie in their
mouth to thereafter seek to construct a case based on the report being erroneous. In this regard, it is
pointed cut that the elauses clearly indicate that the bidder was to satisfy itzelf by conducting a
study of the site, Nothing prevented the first respondent from carrying out inspection of the site and
verifying for itzelf the information which was provided through the report of the WAPCOS. (23) Mr.
P. Chidambaram, learned senior counsal, further painted out that a perusal of the second WAPCOS
report, which is the sole basis for the huge claim raised by the first respondent, would show that the
second report does not, in any manner, rubbish the first report. It is not in dispute, it is pointed out,
that the procurers were in no way associated with the carrying out of the second CIVIL APPEAL MO.
115826 OF 2018 etc. WAPCOS report. Unilaterally, the first respondent without any basis gets the
second report commissioned and it is on the said basis alone that the claim was made and what is
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more, allowed by the Tribunal. This is clearly impermissible. Az regards the claim for compensation
alleging change in law brooght about by the Office Memorandum issued by the Joint Secretary is
concerned, in the first place, it is pointed out that the proper thing for the first respendent to do
would have been to take up the matter with the Department and claim a refund and he would
submit it is strange instead of doing that the burden is sought to be passed on to the procurers and
which, in turn, would necessarily be passed on to the ultimate consumers. (24) Further, it is pointed
out that the Tribunal has actually preceeded to take into consideration the earlier notifications
which prevailed at the time of the cut off date with reference to which alone change In law is
projected, Thereafter, it has come to the conclusion that for the goods imported from abroad for the
purpose of the captive CIVIL APPEAL NO. 11826 OF 2018 etc. mines, there was an exemption. Such
an inguiny itself could not have been done. In other words, it is not a case where the first respondent
had indisputable material on hand which established unambiguously that there was a change in law,
This is for the reason that there is no material to establish that prior to the cut off date, the goods
which are the subject matter of dispute, were exempt under the notification. On the other hand, our
attention is drawn to the decision of the Advance ruling authority which has gone into the issoe and
found that goods in question were not exempt. In fact, it is the contention of the appellants that the
office memorandum issued by the Joint Secretary, Ministry of Power, merely follows the advance

ruling,

(25] Another argument which is raised in this regard is that the Joint Secretary in the Ministry of
Power is not the final Governmental authority within the meaning of clause 13.1.1. What we are
eoncerned with is notification issved under Section 25 of the Costoms Act. It is not as if any
autharity which is CIVIL APPEAL NO, 11826 OF 2018 ste, competent within the meaning of Article
13.1.1 has issued a notification or even an interpretation within the meaning of the said article which

has resulted in a change in law within the meaning of Article 13.1.1.

{26) We have also heard Shri Dhruv Mehta, as we have already stated. We have heard the other
senior counsel who have essentially adopted the arguments which have been addressed by Mr.
P.Chidambaram, learned senior counsel, and they are one in contending that the Tribunal has
strayed outside the contours of its jurisdiction and this hes resnited in an order which is elearly
illegal and erroneous. SUBMISSIONS OF THE FIRST RESPONDENT (27) Per contra, Mr. Sajjan
Pogvayya, learned senior counsel for the first respondent, took us through the other side of the
picture and projected a totally different scenario. He would point out, in the first place, that the
Court may not view the PPA in question as an ordinary contract. He pointed out that what is at stake
is the interpretation to be CIVIL APPEAL NO. 11826 OF 2018 ete. placed on a long term power
procurement contract. It is not asif in such a contract, the matters are fixed with reference to the
point of time when the contract is entered into. It is not cast in stone, in other words, It is open to
change. More appropriately, it is open to regulation. We are invited te consider that the Act
represents a paradigm shift from the previous regime under which the price of power was fixed
essentially at the whims and caprice of the State Electricity Boards. There was a stagnation in the
production and supply of power, It is realising the need for increasing private participation in the
generation of power that the Act was enacted in the year zo003. Being the subject matter of
regulations means that tariff wis open to be revisited from time to time. It is precisely this regime
which is reflected by Section 79 of the Act. It is further pointed out that the complaint of the
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appellants regarding the Tribunal in regard to the water intake syatemn despite agreeing with the
Commission that there was no change in law rendering the findings it did and CIVIL APPEAL NO.
11826 OF 2018 ote. therefore, being unsustainable, the Court may conzider that in fact there was a
change in law. This argument is sought to be buttressed with reference Lo the provisions of clause
(ili) of Article 13.1.1. It is contended, in other words, that a perasal of the various clauses of the FPA
would show that the procurers (the appellants) were obliged under the contract to provide initial
consent. One of the initlal consents related to the water linkage for the project. He would submit
that in view of the provisions of Schedule 11 to the PPA the initial consent also consisted of carrying
out the task of making available land for the power plant and for the laying of the pipeline. Since as
it turned out and as supported by the second report of the WAPCOS, there was clearly insufficient
availability of water at the site supported by the first report, the first respondent was compelled to
take water from a distant point of the reservoir in question. This led to the colossal increase in the
expenditure towards laying of the pipeline inter alia. This constituted, therefore, a change in law.
CIVIL APPEAL NO, 11826 OF 2018 ete. (28) As far as the contention bazed on the dizclaimer
elauses which are relied upon by the appellant is concerned, it is pointed out that the width of the
disclaimer clause could not be stretched to the point that is canvassed by the appellants. We are
dealing with a casa where a public sector unit viz., WAPCOS has given its report. Not unnaturally,
the first respondent relied upon the same. It is factored in its price and once it is found that the
report was entirely fallacions, no shelter can be sought by the appellants ander the disclaimer
elanses, Our attention was drawn to various judgments. They include Energy Watchdog v. Central
Electricity Regulatory Commission and Others {2017) 14 SCC 8o, Uttar Haryana Bijli Vitran Migam
Ltd. & Anr. v. Adani Power Limited & Ors. (2019) 5 SCC 325, Gujarat Urja Vikas Nigam Ltd. v. Essar
Power (2008) 4 5CC 755, Skandia Insurance Co, Ltd. v. KEckilaben Chandravan & Ors. (1987) 2 8CC
fis4, DLF Universal Limited v. Director, Town and Country Planning Department, Haryvana (2o10)
14 SCC 1 and Sumitomo CIVIL APPEAL NO. 11826 OF 2018 ete. Heavy Industries v. Qil and Natural
zas Commibssion of India (2o1o) 1 SCC 206, Nabha Power Limited v. PSPCL (2018) 11 SCC 508,

(29) The rezpondents have also relied upon the judgments of this Court which are detailed
hereinafter essentially for the proposition that there is power under Order XLI Rule 22 and Rule 33:

Prehlad & Ors, v, S8tate of Maharashira & Anr. (2o10) 10 3CC 458, State of Punjab B
Ors. v. Bakshish Singh (1998) 8 SCC 222, Mahant Dhangir & Anr. v. Madan Mohan &
Ors. (1987) (Supp) SCC 528,

(q0] It is contended by Mr. Sajjan Povayya, learned senior counsel that there is indeed power, at any
rate, under the provisions of Section 79(1)(b) of the Act to revisit the fixation of tariff de hors even
the apecific relief which is contemplated under the contract. In this regard, emphasis is laid on the
fact that clanses 4.7 and 5.1.17 of the guidelines came to be amended and it is the amended
guidelines which apply to the facts of the case. That it is the amended guidelines which were applied
can be perceived from the fact that the amended CIVIL APFEAL NO. 11826 OF 2018 ete. goidelines
are seen reflected in the PPA. The amended provisions are found in 17.3.1 and 13.1.1 (31) Amended
Guideline 4.7 is reflected in 13.1.1 whereas amended guideline 5.17 is reflected in Article 17.3.1
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(32) With regard to 17.3.1, it is pointed out that a reading of the same, in particular, the opening
limb of the provision would show that there is clearly general power for the purpose of changing
determining or increasing the tariff. It is sought to be contrasted with specific instances which would
notify the jurisdiction of the Commission which included Article 3.1 which deals with change in
law. In other words, the contention is that de hors a change in law, it becomes the duty of the
Commission and the Tribunal and of this Court to factor in the need to arm the Tribunal and the
Commission with ample power in the interest of justice, to deal with situations which call oot for a
fair and equitable treatment to be meted out to the private player as well in a long term contract.
CIVIL APPEAL NO. 11826 OF 2018 ete. (33) Mr. Amit Kapoor, learned counsel, who supplemented
the submissions of Mr.Sajjan Poovayya, learned senior counsel, would draw our attention to Section
61 of the Act. He would submit that Section 61 read with Sections 63 to 79(b) provided a statutory
framework which enabled the Commission to devise an equitable tariff even in a PFA governed
scenario having regard to the very nature of the services involved and the changed system evolved

under the Act.

{34) Mr. Amit Kapoor, learned counsel, laid stress on the principle of contra profersntem. He would
point out along with Mr. Sajjan Poovyya, learned senior counsel, that the Court must not be
oblivious of the fact that this case represents a case 2 scenario under the RFP. This means that
unlike a situation where the contractor is free to choose the site and the other facilities, in a case 2
situation which is the situation prevailing in this case, everything is dictated to by the employer viz.,
SPV. Expatiating the said point, it is pointed out that the bidders did not have a control over the
water CIVIL APPEAL NO. 11826 OF 2018 etc. source from which water had to be taken. In other
words, the water could not have been sourced from any other water body, This aspect is relevant for
the purpose of considering the free play with the Commission in the matter of fixing tariff based ona
situation which was ereated as are exemplified by two grounds which have been made out and which
are the subject matter of the appeals. Another point which is projected is that in regard to geological
matters, the bidders were warned that they would have to on their own make an assessment. But
such & caveat was not entered with regard to pertinently the hydrological conditions. Since water
intake systern related to hydralogy, it is not open to the appellants to ward off a just fixation of tariff
hased on the discovery of the fact that the first WAPCOS report was highly flawed. We are reminded
that it was of the greatest importanea for the first respondent that it ran the power plant on a vearly
trasis, The second report of the WAPCOS would clearly indicate that if the appellant had to take
water in terms of the first WAPCOS report, during CIVIL APPEAL NO. 11826 OF 2018 &te, the lean
months, the first respondent would not get sufficient water supply to operate the plant. If such an
eventuality had taken place, the result would be that the procurers would end up paying the charges
towards capacity charge even though, it would not get power, The appellant: would be compelled to
buy power from outside and finally the end consumer would have to bear the brunt of the loss. It is
ter avoid all this that the first respondent has acted in a manner which was not only in tune with its
best interest but also ensuring that the procurers and finally the consumers were best protected. It is
further pointed out by the leamed counsel that the Court must bear in mind that the contract in
question permits the passing of the benefit not only to the contractor but alse to the employer viz.,
the appellants. In other words, if it was 4 cose where the first respondent were to be found to be
making an unjust enrichment under the regulatory mechanism, the appellants could have moved
the Commission for bringing down the rates. Therefore, the regulatory mechanism 15 meant to work

Incdlian Kanoon - hitipdsindiankanoon omddon' 84310 TERS =




13

268

v

Haryana Power Puichass Cenirg va Sapan Power Lid on 8 April, 8023

CIVIL APPEAL NO. 11826 OF 2018 etc. both ways, in both directions and the Court must bear in
mind the unique nature of a regulated contract.

(35) Shri Amit Kapoor also referred to the theory of incomplete contracts, This is explained as
meaning that being a long term contact, the parties may not expect and factor in all possible
developments which may take place. This also necessitates the Commission being endowed with
sufficient power to reach the contractor as also the employer a just tariff bearing in mind the regime

under Section 61 of the Act.

{36) Upon being queried as to what would be the position at law outside of the PPA and of the
jurisdiction of the Commission and if the matter were to be considerad with reference to the law of
contract, Shri Amit Kapoor drew our attention to Sections 18 and 10 of the Indian Contract Act,
1872, He would point out that even an innccent representation within the meaning of Section 18 can
result in the contact becoming voidable under Section 1¢. Section 19 contemplates that the party
CIVIL APPEAL NO. 11826 OF 2018 ete. whose consent is obtained by misrepresentation within the
meaning of Section 18 can insist upon the other side to perform the contact. But the wronged party
retained the right to insist that it shall be put in the same paosition it would have oceupied if there
was ng misrepresentation, Therefore, it is pointed out that there is foundation even in the law of
eontract for contending that the Commission armed with its powers under Section 79(b) could

compensate the contractor in the situation we are concerned with.

{37) The judgment of this Court reported in Uttar Pradesh Power Corporation Limited v. National
Thermal Power Corparation Limited and Others (2009) 6 SCC 235 rendered by a Bench of three
learned judges with Justice 5. B, Sinha speaking for the Court had occasion to consider the impact of
regulations made purporting to act under the Electricity Regulatory Commission Act, 1068. In the
said judgment, it has been inter alia held that there is power under regulation 92, in particular, to
revige the tariff (see para 35 read with 28 and CIVIL APPEAL NO. 11826 OF 2018 ete.

40) (38) Noticing this aspect, when we sought assistance from the learned counsel. We heard the
following sabmissions. Mr. M. G. Ramachandran, learned senior eounsel, would point out that the
observations relating to the power under Section 92 must be understood as confined to the situation
obtaining under Section 61 read with Section 62 of the Act. The said power may not be available
when the tariff is fixed under Section 63 of the Act. When we queried os to whether the provisions of
Section 61 are totally unconnected with Section 63, Mr. M. G. Ramachandran, learned senlor
eounsel, would submit that Section 61 may not be entirely ingpplicable. He would submit that
particalar provisions of Section 61 may, in fact, apply. They include Section 61(b). He would submit
that even the guidelines issued under Section A3 have their echo in Section 61 and, therefare, it

cannot be said that Section 81 and 63 are strange bedfellows,

{39) He would, however, contend that in no circumstances can the power under regulation g2 of
CIVIL AFPEAL NO. 11826 OF 2018 etc. 1999 regulations apply when parties have after competitive
bidding and approval of the tarifi under Section 63 become bound by a long term contract under the
PPA. In a case where there 15 a determination of tariff within the meaning of Section 62, on the other
hand, Regulations of 1999 mey apply. He would further point out that the power under regulation
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92 which provides for reviewing of tariff and which has been understood as power of revision of
tariff as 2 whola must be subject to the rider that the revision of tariff can be done only strictly in

accordance with the tariff regulations brought in the year 2001 and as subsequently, amended from
time to time. In fact, he would draw our attention ta the Regulations of 2014 which expressly
excludes tariff determination done under Section 63 of the Act from the ambit of the said regulation.
In this regard, Shii Sajjan Povayya, learned senior counsel, on the other hand, drew our attention to
the judgment of this Court Gujarat Urja Vikas Nigam Limited v. Tarini Infrastructure Limited and
DOthers (2o016) 8 SCC 745 CIVIL APPEAL NO. 11826 OF 2018 etc. 2022 SCC Online 8C 1615 2023
SCC Online 8C 233. Hewould on the strength of these judgments point out that there is regulatory
power available even ina case covered by Section 63 of the Act. ANALYSIS (40) We, in these cages,

are concerned only with two issues. As we have noticed, the first respondent filed a petition before
the Commission invoking its power inter alia under Section 79(b). The matter relates expressly to
the construction period. It is at this point apposite to notice the relevant provisions under the PPA.

{41) Article 13 deals with change in law. Article 13.1.1. defines what a change in law is. It reads as
foliows:

“ARTICLE 13: CHANGE LN LW

13.1 Definitions

In this Article 13, the following terms shall have the following meanings:

13.1.1 "Change in Law" means the occurrence of any of the following events after the
date, which is seven(7) days prior to the CIVIL AFFEAL NO. 11826 OF 2018 etc. Bid
Dreadline: *

(i} the enactment, bringing into effect, adoption, promulgation, amendment,
modification or repeal, of any Law or (ii} a change in the interpretation of any Law by
a Competent Court of Law, tribunal or Indian Governmental Instrumentality
provided such Court of Law, tribunal or Indian Governmental Instrumentality is final
authority under law of such interpretation or (iii) change in any consents, approvals
or licenses available or obtained for the Project, otherwise than for defanlt of the
Saller, which regults in any change in any cost of or revenue from the business of
selling electricity by the Seller to the Procurers under the terms of this Agreement, or
{iv) any change in the

(2} Declared Price of Land for the Project or (b) the cost of implementation of the
resettlement and rehabilitation package of the land for the Project mentioned in RFP
or (¢) the cost of implementing Environmental Management Plan for the Power
Station mentioned in the RFP or (d) the cost of implementing compensatory
afforestation for the Coal Mine, indicated under the RFP and the PPA:
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bt shall not include (i) any change in any withholding tax on income or dividends distributed to the
shareholders of the Seller, or {ii) change in respect of Ul Charges or frequency intervals by an
Appropriate Commission.

Provided that if Government of India does not extend the income tax holiday for power generation
projects under Section 8o LA of the Income Tax Act, upto the Scheduled Commercial Operation Date
of the Power Station, such non-extension shall be deemed to be a Change in Law.” CIVIL APPEAL
NO. 11826 OF 2018 etc. (42) Article 13,1.2 declares that the Supreme Court or High Court or a
Tribunal or in similar judicial or quasi judicial body in India that has jurisdiction to adjudicats upon
issues ralating to the project will be treated as competent Court. (43) Article 13.2 provides for the
actual application and the principles for compuoting the impact of change in law. It reads as follows:

"13.2 Application and Principles for computing impact of Change in Law,

While determining the consequence of Change in Law under this Article 13, the
Parties ghall have due regard to the principle that the purpose of compensating the
Party affected by such Change in Law, is te restore through Monthly Tanff Payments,
to the extent contemplated in this Article 13, the affected Party to the same economic
position as if such Change in Law has not oeeurned. v

4) Construction Period As a result of any Change in Law, the impact of
merease/decrease of Capital Cost of the Project in the Tariff shall be governed by the
formula given below:

For every cumulative increase,/ decrease of each Rupees Fifty crores (Rs.50 crores) in
the Capital Cost over the term of this Agreement, the increass/decrease in Mon CIVIL
APPEAL MO, 11826 OF 2018 eto. Escalable Capacity Charges shall be an amount
aqual to zero point two six seven (0.267%) of the Non Escalable Capacity Charges.

Provided that the Seller provides to the Procurers documentary proof of such
increase/decrease In Capital cost for establishing the impact of such Change in Law.
In case of Dispute, Article 17 shall apply.

It is clarified that the above mentioned compensation shall be payable to either Party,
anly with effect from the date on which the total increase/decrease excesds amount

of Rs. Fifty (50 )erores.

b) Operation Period As & result of Change in Law, the compensation for any
increase/decrease in revenues or cost to the Seller shall be determined and effect
from auch date, as decided by the Central Electricity Regulatory Commission whose
decision shall be final and hinding on both the Parties, subject to rights of appeal
provided under applicable Law.
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Provided that the above mentioned compensation shall be payable only if and for
increase/decrease in revenues or cost to the seller is in excess of an amount
equivalent to 1% of Letter of Credit in aggregate for a Contact Year.

{44) Article 13.4.2 provides for the manner in which CIVIL APPEAL NO. 11826 OF
2018 ete. the payment for changes in law is to be effected.

It reads as follows:

"13.4.2 The payment for Changes in Law shall be through Supplementary Bill as
mentioned in Article 1.8, However, in case of any change in Tariff by reason of
Change in Law, as determined in aceordance with this Agreement, the Monthly

Invoice ta be raised by the Seller after such change in Tarff shall appropriately reflect
the changed Tariff." (45) We may notice the other foundational articles relied upon
by the first respondent. Article 17 relates to Governing law and Dispute resalution.

Article 17.2.1 reads as follows:

"17.2.1 Either Party is entitled to raise any claim, dispute or difference of whatever
nature arising under, out of or in conneetion with this Agreement including its
existence or validity or termination (collectively “Dispute™) by giving a written notice
to the other Party, which shall contain:

(i) a description of the Dispute;
(ii) the grounds for such Dispute; and

(1if) all written material in support of its claim.” (46) The further articles which we
need not capture contemplate that the claim may be met even with a counter claim
and an attempt should be made to CIVIL AFPEAL NO. 12826 OF 2018 etc. settle the
dispute amicably (see Article 17.2.3).

Fallure to arrive at 2 settlement opens the doors of Article 17.3. It is justifiable as the caption is
‘Dispute Resolution”,

{47) Article 17.5.1 is the criucial article. It reads: -

“Where any Dispute arises from & claim made by any Party for any change in or
determination of the Tariff or any matter related to Tariff or claims made by any
Party which partly or wholly relate to any change in the Tariff or determination of any
of such claims could result in change in the Tardff or (i) relates to any matter agreed
to be referred to the Appropriate Commission under Articles 4.7.1, 13.2, 18.1 or clause
10.1.3 of Schedule | 7 hereof, such Dispute shall be submitted to adjudication by the
Appropriate Commission. Appeal against the decisions of the Appropriate
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Commission shall be made only as per the provisions of the Electrieity Act, 2003, as
amended from time to time. The obligations of the Procurers under this Agreement
towards the Seller shall not be affected in any manner by reason of inter- sa disputes
amongst the Procurers.” (48) It is thereafter that as we have noticed, Article 17.3.2
appears which we are not setting out, deals with the settlement of disputes which are

outside the ambit of Article 17.9.1.

CIVIL APPEAL NO. 11826 OF 2018 etc. (49) We may at the very beginning notice the change that is
brought about in the guideline. True it is that as we have noticed that the earlier guidelines which
were formulated on 19.01.2005 contemplated a different regime both as regards change in law and
also dispute resolution. The question would however be the extent to which the first respondent can
derive benefit out of the same. As far as Article 13.1.1 is concerned, clauses 1 and 2 are clearly an
inapplicable in regard to the claim based an the change brought about in the water intake system.
(50) It is clause (iii) which is referred to and relied upon by Mr. Sajjan Povayya. It reads as follows:

*{iii) change in any consents, approvals or licenses available or obtained for the
Project, otherwise than for default of the Seller, which regults in any change in any
cost of or revenue from the business of selling electricity by the Seller to the
Procurers under the terms of this Agreement.” (51) It is the case of the first
respondent that since in the schedule the initial consent which was, CIVIL APPEAL
NO. 11826 OF 2018 ete. in fact, a deemed initial consent consisting of performing of
the task of making available land for the power plant and for the pipeline and there is
& change in the same in view of what transpired pursuant to the second report of the
WAPCOS, the first respondent was entitled to relief. In regard to the said argument,
we must notice the following obstacles which are indisputable. We notice that the
pleadings which we have set out, position before the Commission and what is more,
even before the Tribunal, do not reveal that the first respendent has taken such a
stand. Mo express reference is found to Schedule 2 containing the alleged deemed
initial consent being overridden by the subsequent consent azs a foundation for the
claim based on change in law.

(52) The second obstacle which we must notice is that we are dealing with an appeal
under Section 125 which is based on the existence of a substantial question of law. In
this regard, indisputably both the Commission and the Tribunal have rendered the
concurrent finding that the first respondent has CIVIL APPEAL NO. n826 OF 2018
ete. failed to establish any change in law, Thus, the first respondent is up against
concurrent findings which we cannot lightly disregard.

{53) Thirdly, we may notice that the first respondent has not independently
challenged the finding rendered by the Tribunal holding that there i no change in
law. We have noticed that the Tribunal has proceeded to premise the grant of relisf to
the first respondent and remanding the matter on a totally different basis, Here, we
may notice no doubt that treating it as a part of the power of appellate Court to
correct errors in the findings in the impugned order passed may extend in

dian Eanoon - Wpindinrkansan.oegédocdBETT TERT a0




273

e

Haryann Power Furchase Cenine vs Basan Powar Lid an & &pril, 2023
appropriate cases by the principle of Order XLI Rule

22. However, objection is seen raised by the Appellanis to permitting of the principle
in Order XLI Rule 22 CPC to govern in the situation such as in an appeal under
Section 125 of the Act. We proceed on the basis that there is power o permit the
respondent to impugn a finding given by the Tribunal ageinst the respondent even
without filing any appeal or cross petition.

CIVIL APPEAL NO. 11826 OF 2018 etc. (54) Examining the claim on merits, we find that the first
respondent would fail. It is eategorically stated in para 68 of the petition that the increase in the cost
is directly attributable to the error in the WAPCOS report provided to the bidders at the pra-bid
stage. It is contended that the first respondent Is required to be compensated for the same.

(55) In para 108, it is stated that as per the RFP, the procurers had to provide the water intake study
report. As per the said report, the cost of water intake system was approximately Rs.92 crores. It is
further stated in para 116 that there was considerable increase in the cost of water due to the water
intake system. It is stated that it is on account of errors in the report. [t is, however, no deubt, in
para 111 stated that since water pipeline is part of the power station land and the water intake
pipeline is an integral part of the power station, the indicative cost of the water intake system will be
covered by change in law. In the appeal also, we have noticed the stand elaborately. CIVIL APFEAL
MO, 11826 OF 2018 ete. (56) Initial consent, has been defined in the PPA as meaning the consents
listed in Schedule 2. Article 5.5 of the PFA reads as follows:

*5.5 Consents The Seller shall be responsible for obtaining all Consents {other than
those required for the Interconnection and Transmission Facilities and the Initial
Consents) required for developing, financing, constructing, operating and
maintenance of the Project and maintaining/renewing all such Consents in order to
carry out its obligations under this Agreement in general and this Article 5 in
particular and shall supply to the Lead Procurer promptly with copies of each
application that it submits, and copy/ies of each consent/approval flicense which it
obtains. For the avoidance of doubt, it is clarified that the Seller shall also be
responsible for maintaining/renewing the Initial Consents and for fulfilling all
conditions specified therein.” (57) 1t is true that the procurers were 1o secure certain
initial consents whereas the vast majority of the consents were to be procured by the
seller,

Whatever was to be procured by the procurers apparently has been desceibed as initial consents. It
is also not in dispute that though the word consent is used in Article 13.1.1, the initial consent would
also qualify as consent. The CIVIL APPEAL NO. 11826 OF 2018 ete. contention of the appellants is
that as far as the initial consent contemplated which was to be performed by the procarers it was to
provide the water linkage. The water linknge consisted of making available the source of water which
eongisted of the Govind Ballabh Pant Sagar{Riland Reservoir), There has been no change in the said
consent. It is not a case of the first respondent, in other words, that the first respondent has been
forced to take water from any other water source. In this regard by communiecation dated
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23.10.2006, we find the following:

*6. Reference Clause: RFP 1.4(v) - regarding tying up water linkage for the Project
requirement alongwith approval of Central Water Commizsioner

{i) This has already been provided on 12th October, 2006.

(ii) The water intake study report and Project Report including geo-technieal study,
topographical survey, area drainage study, socio-econemic study and ELA rd (rapid),
weare provided on 3 August, 2006.” (58) While on this document, we may also notice
the following in regard to the declared price of land contemplated in the RFP under
clause 1.4 (i)

CIVIL APPEAL NO. 11826 OF 2018 etc. "2. Reference Clause: RFP 1.4(ii) — regarding
Declared Price of Land for Power Station Indicative Declared Price of Land for Power
Station is as follows:

(41 Pewer Plant Ares — As.114 Crores
[id} MGR Land — Rs.88 Crores.

(1ii) Water Pipeline Corridor— Ra.0.63 Crores

{iv) Ash Pipeline Corridor — Rs.0.047 Crores” (59) There is no dispute regarding this
aspect. In this regard, we notice that under Schedule 1A to the PPA it has been clearly
indicated that water source in the project is Govind Ballabh Pant Sagar{Rihand
Resarvoir].

(60] It is, thereafter, we must notice that under the caption initial consent in
Schedule 2, on behalf of the procurers, the 5PV was expected to issue the notification
under Section 6 of the Land Acquisition Act, obtain necessarily environmental and
forest clearance for the power stations, allocate captive coal mines and finally, give
the water linkage for the reasonable project requirements. It is this water linkage for
the reasonable project requirements which was contemplated to be fulfilled from the
water source Govind Ballabh Pant CIVIL AFPEAL NO. 11826 OF 2018 ete.
Sagar{Rihand Reservoir), The communication dated 23.10.2006 would indicate that

- the Central Water Commission had given its approval for sourcing the water need
from the water body in question. In the said sense, the procurers had fulfilled their
obligation as contemplated in RFP.

(61) The RFP which preceded the PPA provided for certain conditions which we have already
indicated. Clause 1.4 inter alia contained undertaking for providing the water linkage for the project
with the requisite approval of the Central Water Commission at least 30 days prior to Bid deadline.
In the PPA, it is indicated that the procurers have completed the initial studies as contained in the
project report and obtained initial consent required for the project which are set out in Part I of
Schedule 2 and have been made available to the seller on the date of the PPA except two matters: (1)
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Forest clearance and the declaration under Section 6 of the Land Acquisition Act. It is in Part ]
Schedule 2 of the PPA stated that the notification under Section 6 of the Land Acquisition Act was
an act to be CIVIL APPEAL NO. 11826 OF 2018 ete. performed by the procurers. It is this act which
was not done initially at the stage of the PPA. Also forest clearanee is mentioned in the Part 1 of
Schedule 2. Even the said clearance was also apparently not obtained as is indicated at the
beginning of the PPA. Thereafter, Part Il of Schedule 2 contains the clause which is the

fountainhead of the argument based on initial consent.

(62] It contemplated performing of the task mentioned in Article 3.1.24 also shall be part of the
initial consent on their completion within the time provided. Article 3.1.2A contemplated
performance of the task with which we are concerned viz., making avaitable the land for the power
plant and for the water intake pipeline. This task was to be performed within a period of eight
months from the date of the letter of intent being issued or six months from the PPA whichever is
later, Tt is true that the task which was to be performad by the procurers in terms of Article 3.1.2A
was performed belatedly by the procurers, In other words, the CIVIL APPEAL NO. 11826 OF 2018
etc. time limit was overshot by nearly 18 months, But this delay is not the basis for the claim based

on change in law.

{£3) The question would then arise as to whether the delay in the performance of the task which has
bean characterised on its performance within the time as & deemed initial consent woiild lead to a
change in law within the meaning of Article 13.1.1. We find that Article 3.3.3 of the PPA reads as

follows:

“9.2.3 In case of inability of the Seller to fulfil the conditions specified in Article 3.1.2
due to any Force Majeurs event, the time period for fulfilment of the Condition

Subsequent as mentioned in Article 3.1.2 and Article 3.1.2A, shall be extended for the
period of such Force Majeure event, subject to a maximum extension period of ten
[10) Months, continuous or non-continuous in aggregate. Thereafter, this Agreement
may be terminated by either the Procurers (jointly) or the Seller by giving a notice of
at least seven (7) days, in writing to the ather Party.

Similarly, in case of inability of the Procurers to fulfil the conditions specified in Article 3.1.2A due
to any Force Majeure event, the time period for fulfillment of the Condition subsequent as
mentioned in Article 2.1.2 and Article 3.1.24A, shall be extended period of ten (10) Months,
eontinuous or non-continuous in aggregate. Thereafter, this Agreement may be terminated by sither
the Procurers (jointly) or the CIVIL APPEAL NO. 11826 OF 2018 ete. Seller by giving a notice of at
least seven (7) days, in writing to the other Party.” () We must next notice Article 3.3.34 which
follonws:

“3.2.44 [n case of inability of the Procurers to perform the activities specified in
Article 2.1.9A within the time period specified therein, otherwise than for the reasons
directly attributable to the Seller or Force Majeure event, the Condition Subsequent
as mentioned in Article 3.1.2 would be extended on a 'day for day’ basis, equal to the
additional time which may be required by the Procurers to complete the activities
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mentioned in Article 3.1.2A4, subject to a maximum additional time of six (6) Months.
Thereafter, this Agreement may be terminated by the Seller at its option, by giving 2
notice of at least seven (7) days, in writing to the Procurers. If the Seller elects to
terminate this Agreement, the Procurers shall, within a period of thirty days,
purchase the entire shareholding in the Seller for the following amount. Provided
such purchase of shares shzll be undertaken by the Procurers in the ratio of their
then existing Allocated Contracted Capacity:

a) total amount of purchase price paid by the Successful Bidder to the shareholders of
the Seller acquire the equity shares of the Seller as per the RFP; plus

b) total amount of the Declared Price of Land and Geological Report (GR) to the
extent already paid by the Seller after the acquisition of its 100% shareholding by the
Selected Bidder; plus

¢} an additional sum equal to ten percent (10%) of the sum total of the amounts
CIVIL APPEAL MO, 11826 OF 2018 ete. mentioned in sub-clauses {a) and [b).

In addition, the Performance Guarantes of the Seller shall also be released forthwith.” (65) A perusal
of the aforesaid articles would reveal that the parties have provided for the consequences of failure
on the part of the procurers to make avaflable land as contemplated in Artiele 3.1.2A The long and
short of it is that if a certein timelimit is crossed by the procurers in the performance of its
obligations in this regard, the seller (the first respondent) has been given the right to repudiate the
contract. What 1s more, it could insist on the procurers purchasing the entire share capital of the
company viz., the first respondent as provided therein. [t is not the case of the ficst respondent that
by invoking the aforesaid articles, the frst respondent purported to repudiate the contract. On the
other hand, it is the commaon case that the contract continued ta be alive and it has survived subject
to the claims which have besn raised thersunder. This would mean CIVIL APPEAL NO., 11826 OF
2018 ete. that as the consequences of failure to perform the task having been provided in the
contract in the manner provided, we should not ordinarily tarry further to ask as to whether this
would provide the premise for a change in law as contemplated under Article 13.1.1. We necessarily
pose the question still, whether this would be change in law, Not that we are unmindful of the fact
that the two bodies have concurrently found that there is no change in law and the attempt is to
dislodge such a finding by a side wind in the manner of speiking by an attack lodged by the
respondent in the appeal. This is not a case where the first respondent has made use of the land for
the purpose of laying the pipeline through the corridor as contemplated and found that drawing
water from the water intake system as contemplated would have resulted in water not being
available in sufficient quantity through the length of the year. There is no such case. (66) The case of
the first respondent, on the other hand, is that the PPA having been signed on 07.08.2007, in the
second week of December of the CIVIL APPEAL NO. 11826 OF 2018 ete. very same vear-zoo7, in
order to confirm the availahility of water through water intake system as contemplated in the first
WAPCOS report, the second report was commissioned ironically through the very same consultant.
There is no case, whalseever, Lthat having made attemplts (o draw water in terms of the first
WAPCOS report and having found that such an effort failed, they were compelled to seek recourse to
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a second study albeit by the same body. Ne reasons are forthcoming as to what inspired the first
respondent to commission the second study. Secondly, this is not a case where the procurers
brought about any chenge in law In the study on their own or they persuaded or compelled the first
respondent to change the corridor for the route for laying of the pipeline. The first respondent did
not even involve the procorers in the second study. There is no intimation given that the first
respondent was eommissioning a new study. There is no basis forthcoming as to what prompted the
first respondent to commission a fresh study, What is stated is only that it wished to confirm the
CIVIL APPEAL NO. 11826 OF 2018 etc. availability of water in terms of the first water intake study.
In other words, we must sum up as follows:

(67) Even in terms of the eage built around Part I of Schedule 2 to the PPA under
which the performing of the task mentioned in Article 3.1.24 within the time
provided was to be treated as & deemed initial consent, the consequence of failure to
do that have been expressly spelt out as we have already noticed.

At best or at worst, it eould have empowered the first respondent to rescind the contract. That apart,
we are not in o position, for the reasons which we have indicated slready, to come to the conclusion
that it would amount to change in law. While on change in law, we may notice another aspect of the
maftter.

(58] Article 13.3.1 reads as follows:

“15.3.1 If the Seller is affected by a Change in Law in accordance with Article 13.2 and
wishes to claim a Change in Law under this Article, it shall give notice to the
Procurers of sach Change in Law as soon a5 reasonably practicable after becoming
aware of the same or should reasonably have known of the Change in Law.” CIVIL
APPEAL NO. 11826 OF 2018 ete. (60) Thus, the PPA contemplates that if the seller is
affected by change in law and wishes to claim change in law, it has to notify the
procurers of the change in law as soon as is reasonably practicable after becoming
aware of the same. It may be true that on the basis of the request made by the first
respondent apparently based on the second WAPCOS report that the first respondent
has taken steps for acquiring the land needed for laying the pipeline.

It may be true that the said pipeline had to cross a greater distance. It is not as if it was on the basis
that the procurers rendered themselves liable in law or held themselves liable in law to make good
the esealation in cost. There is no such material made available indicating that the procurers have
held out that they will be liable, It Is not in dispute that the first unit from the power plant was in
faet eormmissioned in Augnst, 2m 2. In fact, when we asked as to whether a notice was given in terms
of Article 13.3.1, Shri Amit Kapur, learned counsel, eould not point out to any such notice except the
notice which was given on 15.12.2012. In this regard CIVIL APPEAL NO. 11826 OF 2018 etc. also,
we may notice the contents of the said notice:

*5.2 Additional expenditure incurred due to change in Declared Price of Land, cost of
implementation of resettlement and rehabilitation package of land, change in
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customs duty on mining equipment, water intake system ete.

(a) the actual expenditure incurred by SPL towards land, implementation of

- resettlement and rehabilitation package of land for the project, water intakes system,
customs duty on mining equipment and excise duly on cement and steel.” (7o)
Therein all that is indicated iz that for the water intake the original cost was put Es.qz2
crores whereas the estimated cost has been Rs.238 crores Contemporanecus with the
change in law alleged and in keeping with Article 13.3.1, there is no notice brought to
our nokice,

(71) No doubt, Shri Amit Kapur, learned counsel for the first respondent, did attemnpt
to draw Inspiration from the Minutes of the Meeting which took place on 20.03.2013
as per which the lead procurer appears to have agreed to the change. The case of Mr.
Amit Kapur, learnad counsel, that the lead procurer ean bind the other procurers is
CIVIL APPEAL NO. 11826 OF 2018 etc. contested by Shri M. G. Ramachandran,
learned senior counsel,

(72) We have noticed that a notice in terms of Article 13.3.1 notifying the change in
law as claimed today before the Court was not given at the relevant time.

{73) The argument that the procurers agreed to the acquisition of the land through
which the new route had to travel also does not appeal to us as firmly founding the
claim of the first respondent in law.

The matter must be viewed from the prism of the specific provisions defining the change in law and
the actual change in law which is as we have explained above, In short, being awarded a contract
and having entered into the PPA and without any basis as such in facts, the first respondent
ventured to commission a new study and acting on the same, a new pipeline corridor came on the
scene. Necessarily the cost may go up. But the question we are to decide is as to whether it is change
in law and we are of the view that it conld not be a change in law as contemplated in the agreement
as it is not CIVIL APPEAL NO. 11826 OF 2018 etc. a change in initial consent which is the only case
which has besn argued in this regard. (74) The argument further is only that the estimated cost was
Re.62 crores and & further sum in excess of the same had to be spent. [n this regard, we may notice
the following clause in the PFA:

5.2 The Site The Seller acknowledges that, before entering into this Agreement, it
has had sufficient opportunity lo investigate the Site and accepts full responsibility
for its condition (including but not limited to lts geological condition, on the Site, the
adequacy of the road and rail links to the Site and the availability of adequate
supplies of water) and agrees that it shall not be relieved from any of its obligations
under this Agreement or be entitled to any extension of time or financial
compensation by reason of the unsuitability of the Site for whatever reason,
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The State Government authorities would be implementing the resattlement and
rehabilitation package ("R&R") in respect of the Site for the Project, for which the
costs is to be borne by the Seller. The Procurers shall endeavour to ensure that the
State Government implements such R&R ensuring that land for different
construction activities becomes available in time 5o as to ensure that the Power
Station and aach Unit is commissioned in a timely manner. Assistance of the Seller
may be scught, which he will provide on best endeavour basis, in execution of those
activities of the R&R package and as per estimated costs, if execution of such CIVIL
APPEAL NO. 11826 OF 2018 ete. activities i5 in the interest of expeditious
implementation of the package and is beneficial to the Project affected persons.” (75)
Moving on to the findings actually which have been rendered by the Tribunal, the
Tribunal has, in the impugned order, found that the first report of the WAPCOS is
grossly erroneous, We are at a loss to understand as to what was the basis for
rendering such a finding. Without any material, it is a little inexplicable as to how the
Tribunal could have rendered such a finding which has serious consequences as we
have noticed, This is after finding undoubtedly that thers is no change in law.

Virtually, the Tribunal has brushed aside the disclaimer clauses. Before we go to the disclaimer
clauses, we may also indicate that a perusal of the first WAPCOS report indicates that it is a fairly
efabarate report. The second WAPCOS report apart from it being prepared without reference to the
procurers as we have noticed does not appear to say anything which is eritical of the first WAPCOS
report. At least, there is, in fact, no express CIVIL APPEAL NO. 11826 OF 2018 etc. whisper about
the first report. All that the seeond WAPCOS report seems to indicate is upon being awarded the
work, WAPCOS has gone about preparing another report. At least we are unable to find as to how
the Tribunal could on the basis of the second report find that the first WAPCOS report was grossly
erroneous. The Tribunal has not undertaken a comparative study of the two reports. There is no
discussion whatscever of the two reports. Nor is there any other material provided to render such a
finding. The only area where we find what could perhaps be understood as a refarence to the first
report i clavse 4.2.2. [t reads as follows:

“g.2.2. As Intimated by project authority that and acquisition of pipeline corridor on
the right side of Vallabhh Pant Sagar is in the final stages and other information
gathered during site visit by WAPCOS/CWPRS team by local enguiry survey area ‘A’
was identified for detailed survey during detailed survey it is found that sufficient
depth is not available for intake well as bed level of the reservoir is around 252.5 and
thiz was also in a small patehes. So, this ares is discarded.” (76) It would appear that
the word ‘project CIVIL AFPEAL NO. 13826 OF 2018 etc. authority’ according to Shri
M.G. Ramachandran is to be understood as the first respondent. All that even clavse
4.2.2 indicates is that the first respondent intimated that the acquisition for the
pipeline corridor was in its final stages and thereafter it is indicated that during the
detailed survey, it was found sufficient depth is not available.

(77} We do not think this can be the basis for acting upon the second report after
degeribing the first report a2 grossly erroneous.
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{=8) Now we may consider the disclaimer clauses.

The disclaimers have their genesis in the guidelines. Note 4 of the RFP indicates that the procurers
apart from their Directors, employees must not be treated as having made any representation or
warranting whatsoever in respect of any statements or cmissions or the accuraey, completeness or
reliability of information contained thereln. They were not to incur any lability under any law inter
alia even if any loss or damage is caused to the bidder by any act or omission on their part. Again
CIVIL APPEAL NO, 11824 OF 2018 etc. clause 1.4 of the RFP clearly indicated to the bidders that
the procurers inter alia do not make any representation or accept any responsibility or lability in
respect of any statements or omissions made in the water intake study report and the project report.
There is a specific disclaimer also about the aceuracy. completeness or reliability of information
contained therein. This is even if any loss or damage is caused to the selected bidder by any act or
omission on their part. Thus, in respect of the water intake study report, the prospective seller or the
bidders were specifically told in no uncertain terms that any statements or omissions in water intake
study report would not result in the procurers being visited with liability even if there was loss or
damage ceusad to the salected bidder. This must be borne in mind at this juncture for the following
MeES01L5.

(79) The first respondent has a case that water intake system goes to hydrology whereas in relation
to geology, the first respondent was duty bound to make its own inquiries. Since the connect
hatween CTVIL APPEAL NO. 11826 OF 2018 ete. hydrology and water intake system is real and since
in regard to conditions about hydrology, the first respondent relied on the procurers or the report
prepared by a public sector unit, in particular, they should stand relieved of any obligation to
conduct any further inquiry on their owm, tuns the argument.

{80) We are afraid that thie argument cannot hold water as the need for making more inguiry in
relation to geology cannot relieve the bidder from the operation of other clauses. A just result in the
matter of what a contract produces by way of a lsgal relationship must be viewed holistically ona
harmonious survey of all the relevant clauses. In any other approach, the result would have the
effect of rendering specific clanses dealing with the topic in question dead letter. In view of clause
1.4 of the RFP, in other words, the bidder was duty bound if it felt advized to check the correctness
of the report made by the WAPCOS. It could have undertaken its own study. What it did four
months after it was granted the contract and entered into the PPA, it CIVIL APPEAL NO. 11826 OF
2018 ete. could have done before it decided to make the bid and enter into the PPA. At least we are
not shown anything which stoad in the way of the bidder conducting its own study and being
econvineed by the correctness of the report. We say this for the reason that what is involved is an
international eompetitive bid. The bidding process iz the foundation for the determination of the
price in terms of section 63 of the Act, The Commission approves the rates on being convinced that
the rates are fair and competitive and arrived at on the basis of a fair bidding process. The
provisions of the RFF must, therefore, be viewed from the perspective of it placing on alert the
bidders about the imponderables which are inevitably involved in pricing process. This means that
having regard to clause 1.4 of the RFP, no bidder could possibly come forward with the claim that
the contents of the WAPCOS report must be treated as sacrosanct and infallible and that it should
not be taken without a generous pinch of salt as it stands. At least this was the message which is writ
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large in the said CIVIL APPEAL NO, 11826 OF 2018 ete. clause, He who acted disregarding the
caveat about the report acted at his own peril.

{B1) Again, we do notice clanse 2.7.2 of the RFP which we have indicated already. It contemplates
the duty on the part of the bidder to make independent inquiry and to satisfy itself with regard to
the required information, inputs, conditions, circumstances, which may affect the bid. This is apart
from the site as referred to in the PPA in clause 5.2 which we have already referred to. (82) With the
wealth of disclaimer clauses which we have noticed, we are unable to subzeribe to the reasoning
adopted by the Tribunal. We are of the view that the Tribunal was wrong in brushing aside the
specific and unambiguous diselaimers under which the procurers stood exonerated from lability.
{B3) One argument which we must notice at this stage is the effect of Article 13.2. We have already
adverted to Article 13.2. Article 153.2, no doubt, indicates that while determining the consequence of
change in law, the parties shall have due regard to CIVIL APPEAL NO. 11826 OF 2018 etc. the
principle that the purpose of compensating the party affected by any change in law is to restore
through monthly tariff payments the affected party to the same economic position as if such change
has not occurred. We have tested the hypothesis by deliberately omitting a crucial part in Article
13.2 which are the words ‘to the extent contemplated in this Article 13", When we read the words ‘1o
the extent contemplated in this Article 13" as part of the Article 13.2, it necessarily brings in clause

(a) and (b) of Article 13.2. In other words, what the parties have contemplated is that consequence of
change in law would result in it being addressed through the mechanism of monthly tariff payments
through supplementary bills(see Article 13.4.2). But it is to the extent as contemplated in Article

13. The question would arise as to whether the parties contemplated that it gave authority to the
competent body vz, the Commission to dizcard the formula which iz provided in Article 13.2(a) and

{b). We are of the view that what the parties contemplated under Article 13.2 was that change in
CIVIL APPEAL NO. 11826 OF 208 ete. law must be viewed through the specific provisions of
clanses (a) and (b). In other words, a change in law may oceur during the period of construction.
Then it is to be treated as falling under Article 13.2(a). A change in law may occur daring the period
of its operation, It would then appear to be dealt with under clouse (B). If a change in law takes place
during the perlod of construction then its impact is 1o be measured with reference to the capital cost
of the project. The word ‘capital cost’ understandably has been defined in PPA. A formula has been
engrafted. The formula contemplates that for every increase/decrease of each Rs.50 crores in the
capital cost as a result of the change in law, the increase/decrease in the non- escalable capacity
charges is to be 0.267 per cont of the non-esealable capacity charges. No doubt, this is if the seller
provides to the procurers documentary proof of such increase/decrease in establishing the impact of
such change. (B4) In other words, the effect of change in law during the construction period is
captured by CIVIL APPEAL NO. 11826 OF 2018 ete. 13.2(a). We must understand that this is a
meticulously thought through contract which emerged after a long rigorous process. Parties were
elear about hew the change in law had to be compensated and methodology has been set out elearly.
Therefore, any appeal made to the general part in Article 13.2 which speaks about the affected party
being restored to the same economic condition as if sach change in law had not eeccurred cannot
result in departing from the specific formula which has been set in place. This meaning is inevitable
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from the words “to the extent contemplated in this Article 13, whieh precedes the general words. In
this regard, we may refer to the judgment of this Court in Uttar Haryana Bijli Vitran Nigam Ltd. &
Anr.1 In the said judgment, it has been relied upon anderstandably by the first respondent also and
which also arose under the same clavse (Article 13,2), this Court has held inter alia as follows:

“10, Article 13.2 is an in-built restitutionary principle which compensates 1 Uttar
Haryana Bijli Vitran Nigam Ltd, & Aaor, v. Adani Power Limited & Ors, (2019) 5 SCC
q25 CIVIL APPEAL NO. 11826 OF 2018 etc. the party affected by such change in law
end which must restore, through monthly tariff payments, the affected party to the
same economic position as if such change in law has not eccurred. This would mean
that by this clause a fiction is created, and the party has to be put in the same
economic position as if such change in law has not occurred i.e. the party must be
given the benefit of restitution as understood in civil law. Article 13.2, however, goes
on to divide such restitution into two séparate periods.

The first period is the "construction period” in which increase/decrease of capital cost of the project
in the tariff is to be governed by a certain formula. However, the seller has to provide to the proeurer
documentary proof of such increase/decrease in capital cost for establishing the impact of such
change in law and in the case of dispute as to the same, a dispute resolution mechanism as per
Article 17 of the PPA is to be resorted to. [t is also made clear that ¢ompensation is only payahle to
either party only with effect from the date on which the total increase/decrease exceeds the amount
siated therein.

13. A reading of Article 13 as a whole, therefore, leads to the position that subject to restitutionary
principles contained in Article 13.2, the adjustment in monthly tariff payment, in the facts of the
present case, has to be from the date of the withdrawal of exemption which was done by
administrative orders dated 6-4-2015 and 16- 2-0016. The present case, therefore, falls within
Article 13.4.1(i). This being the case, it is clear that the adjustment in monthly tariff payment has to
be effected from the date on which the exemptions given were withdrawn. This being the case,
monthly inveices to be raised by the seller after such ehange in tariff are to appropriately CIVIL
APPEAL NO. 11826 OF 2018 ete. reflect the changed tariff. On the facts of the present ease, it i3 clear
that the respondents were entitled to adjustment in their monthly tariff payment from the date on
which the sxemption notificetions became effective. This being the case, the restitutionary principle
contained in Article 13.2 would kick in for the simple reason that it is only after the order dated
4-5-2017 [Adani Power Ltd. v. Uttar Haryana Bijli Vitran Nigam Ltd., 2007 SCC OnLine CERC 66]
that CERC held that the respondents ware entitled to claim added costs on account of change in law
w.e.f. 1-4-2015. This being the case, it would be fallacious to say that the respondents would be
claiming this restititionary amount on some general principle of equity outside the PPA, Since it is
clear that this amount of carrying cost is only relatable to Article 13 of the PPA, we find no reason to
interfere with the judgment of the Appellate Tribunal.

19. Lastly, the judgment of this Court in Energy Watchdog v. CERC [Energy Watchdog v. CERC,
{2017) 14 S3CC 80 ; (2018) 1 3CC (Civ]) 133] was also relied upon. In this judgment, three issues were
set out end dectded, one of which was concerned with & change in law provision of 2 PPA. In holding
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that change in Indonesian law would not qualify as a change in law under the guidelines read with
the PPAs, this Court referred to Clause 13.2 as follows : (SCC p. 131, para 57} “57. ... This being so, it
is clear that so far as the procurement of Indian coal is concerned, to the extent that the supply from
Caal India and other Indian sources is cut down, the PPA read with these documents provides in
Clause 13.2 that while determining the consequences of change in law, parties shall have due regard
to the CIVIL APPEAL NO. 11826 OF 2018 etc. principle that the purpose of compensating the party
affected by such change in law is to restore, through monthly tarilf payments, the affected party to
the economic position as if such change in law has not occurred.” There can be no doubt from this
judgment that the restitutionary principle contained in Clause 13.2 must always be kept in mind
even when compensation for increase/decrease in cost is determined by CERC.” (Emphasis
supplied) (85) We are of the view that the view which we have taken does not in any way conflict
with the view which has been lgid down by this Court. (86) No doubt, in Energy Watchdog2 again a
judgment which is relied upon by bath the sides, the Court was dealing with a case under the Act
and has expressed the following view:

“19. The construction of Section 63, when read with the other provisions of this Act,
is what comes up for decision in the present appeals. It may be noticed that Section
63 begins with a non obstante clause, but it is a non ohstante clause covering only
Saction

62, Secondly, unlike Section 62 read with Sections 61 and 64, the appropriate
Commiszsion does not “determing” tariff but only "adopts™ tariff already determined
under Section &3. Thirdly, such “adoption”® is only 2 Energy Watchdog v. Central
Electricity Regulatory Cemmission and Others (2017) 14 SOC 8o CIVIL APPEAL NO.
11826 OF 2018 ete. if such tarff hos been determined through a transparent process
of bidding, and, fourthly, this transparent process of bidding must be in accordance
with the guidelines issued by the Central Government. What has been argued before
ug i that Bection 63 is 2 standalone provision and has to be construed on its own
terms, and that, therefore, in the case of transparent bidding nothing can be looked at
except the bid itself which must accord with guidelines issued by the Central
Government. Ona thing is immediately clear, that the appropriate Commission does
notact as a mere post office under Section 63. It must adopt the tariff which has been
determined through a transparent process of bidding, but this can only be done in
sccordance with the guidelines issued by the Central Government. Guidelines have
been issued under this section on 19-1-2005, which gnidelines have been amended
from time to time. Clause 4, in particular, deals with tariff and the appropriate
Commission certainly bos the jurisdiction to look into whether the taciff determined
through the process of bidding accords with Clause 4.

20. It is important to note that the regulatory powers of the Central Commission; go far as tariff is
concerned, are specifically mentioned in Section 79(1). This regulatory power is a general one, and it
is very difficult to state thut when the Commission adopts tarifl under Section 63, it functions
dehors its general regulatory power under Section 79(1){(b). For one thing, such regulation takes
place under the Central Government's guidelines. For another, in a situation where there are no

Indian Kamoan - hilpeAncankanooen. org/d oo B431 #5B &1



' 9

284

L

Haryona Fower Purchase Cening v Sapan Povwer Lid on § April, 2023

guidelines or in a situation which is not covered by the guidelines, can it be said that the
Commission's power to “regulate” tariff is completely done away with? According to us, thisis not a
correct way of reading the CIVIL APPEAL NO. 11826 OF 2018 ete. sforesaid statutory provisions.
The first rule of statutory interpretation is that the statute must be read as a whole. As a
eoncomitant of that rule, it iz also clear that all the discordant notes struck by the various sections
miust be harmonised. Considering the fact that the non obstante clause advisedly restricts itself to
Section 62, we see no good reason to put Section 79 out of the way altogether. The reason why
Section 62 alone has been put out of the way is that determination of tariff can take place in one of
two ways — either under Section 6z, where the Commission itself determines the tariff in
accordance with the provisions of the Act (after laying down the terms and conditions for
determination of tariff mentioned in S8ection 61) or under Section 63 where the Commission adopts
tariff that is already determined by a transparent process of bidding. In either case, the general
regulatory power of the Commission under Section 79(1)(b) is the source of the power to regulate,
which includes the power to determine or adopt tariff, In fact, Sections 62 and 63 deal with
“determination” of tariff, which is part of "regulating” tarifi. Whereas “determining” tariff for
inter-State transmission of electricity is dealt with by Section 79(1)(d), Section 79(1)(b]} is a wider
souree of power to “regulate” tariff. It is elear that in a situation where the guidelines issued by the
Central Government under Section 63 cover the situation, the Central Commission is bound by
those guidelines and must exercise its regulatory functions, albeit under Section yo(1)(b}, only in
accordance with those guidelines, As has been stated above, it is only in a situation where there are
no guidelines framed at all or where the guidelines do not deal with a given situation that the
Commission's general regulatory CIVIL APPEAL NO. n826 OF 2018 ete. powers under Section
70(1)(b) ean then be uged.” (87) It iz true that as far as the gaid caze is concerned, the case arose
from claims which were made under the PPA on the basis that there were changes in law apart from
the ergument that a case of Force Majeure was made out. It Is not a case which actually on facts
involved the Court dealing with a case arising from the fixation of tariff under Section 63. In faet, it
arose after a PPA was approved and the rates were fixed already under Section 63. However, if we
notice the contents of para 19 and 20, the principle which the first respondent seeks to canvas before
us does not appear to amerge. The argument of the first respondent is that even de hors the terms of
the contract, there is general regulatory power evailable under Section 79 of the Act. Thereisan
overarching authority with the Commission exercising power under Section 79 which would enable
it and which would empower it to grant compensation even de hora the terms of the contract it i=
contended. The argument appears to CIVIL APPEAL NO. 11826 OF 2018 ete. be that unlike
generality of contracts, a regalated contract which is a long term contract or an incomplete contract
generates space for power with the appropriate regulatory body to revisit the rates and thereby
vouchsafe a fair deal to both sides, be it a seller or the procurer.

{88) What this Court has laid down in para 19 and 20 in Energy Watchdoga may be summarized as
follows:

(Bg) In the case of fixation of tariff under Section 63 of the Act, what is contemplated
is to begin with guidelines which have been issued under Section 63,
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When the Commission is asked to exercise power under Section 63, it is beholden to the guidelines
as it cannot depart from the same. In a area where the guidelines do not occupy the field,
undoubtedly, the Commission is clothed with power as & regulatory body to act in the best interest
of all sides and to fix the tariff in a manner which is fair in the sense bearing in mind the paramount
interest of increased generation of power, the interest of the 3 Energy Watchdog v, Central
Electricity Regulatory Commission and Others (2017) 14 SCC 8o CIVIL APPEAL NO. n826 OF z018
ete. eonsumer, as also ensuring of a fair return to the seller. So far so good. When the Commission
exercises the power under Section 63, this power is not abridged when there are no guidelines
holding the field,

(90} We are not dealing with a case where the exercise of power of the Commission under Section 63
iz under review, In a case where, however, the rates are approved under Section 63 and PPA is
entered into, the question would undoubtedly arise as to whether there is a power which can be
described in a manner of speaking to be plenary power with the Commission under Section 797 Can
there be a power which can be christened as omnibus? Can the Tribunal, in other words, disregard
the express words of the contract? Can it discover a new change in law which the parties have not
contemplated as change in law? In short, can the Tribunal rewrite the contract and create a new
bargain?

{o1) We are of the view that the Tribunal cannot indeed make a new bargain for the parties. The
CIVIL APPEAL NO, 11826 OF 2018 ete. Tribunal cannot rewrite a contract solemnly entered into. It
cannot ink a new agreement. Such residuary powers to act which varies the written contract cannot
be located in the power to regulate. The power cannot, at any rate, be exercised in the teeth of
express provisions of the contract. (92) We notice this for the reason that the first respondent has a
case that what is provided in Article 13.2{a) (since we are deallng with the case of alleged change in
law during the construction period) does not do justice to the parties or that it is incapable of
producing a fair result and therefore, the Trbunal would necessarily be clothed with power bearing
in mind its regulatory nature. In a matter where the parties have entered into a contract with
express provisions, we are unable to agree with the first respondent that the Tribunal would have
power to disregard the express provisions of the contract on the score that as it turns out that with
passage of time and even change in circumstances, it is found that the contract cannot be worked
except at a loss for the contractor. CIVIL APPEAL NO. 11826 OF 2018 éte. (93) We may, at this
juncture, also notice an argoment which has been raised by Shri Amidt Kapur, learned counse] for the
firet respondent, when n_:iuerlied as to what would be the position if aelaim of the nature were
canvassed in o civil suit, The answer came that Section 18 and 19 of the Indian Contract Act, 1872
{(hereinafter referred to as "Contract Act’ for brevity), provided the gateway. Section 18 of the
Contract Act deals with the effect of representation or rather misrepresentation by a party made to
another party to the contract. It, undoubtedly, includes a representation, however, innocent it may
be. In other words, an innocent representation made to one party by another party which forms the
basis for consent of the person can lead to the contract becoming voidable under Section

19. It is undoubredly true that Section 19 also contemplates that the wronged party can insist upon
the contract being performed and further, however, persévere in requiring that he be placed in the
same position if he had not been led astray by the misrepresentation. There may be no dispute about
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CIVIL APPEAL NO. 11826 OF 2018 ete. this principle. However, we have noticed the various clauses
as contained in the disclaimer clauses. When a party to the contract states that what is contained in
the first WAPCOS report and anything else as contemplated in the RFP and the PPA does not
amount to a representation, we are anable to agree with the contention that it would still be
considered as a representation within the meaning of Section 18 and thereby leading to a elaim
under Section 19 of the Contract Act. Therefore, we find that the contentions which the first
respondent seaks to raise under the provisions of Section 18 and 16 untenable.

{94) Reliance was placed on the judgment of this Court PTC India Limited v. Central Electricity
Regulatory Commission (2010) 4 SCC 604, In PTC India Limited4, the actual question which arose
was as to whether the appellate Tribunal under the Act has jurisdiction under Section 111 to examine
the validity of regulations framed in exercise of power 4 PTC India Limited v. Central Elactricity
Regulatory Commission (2010) 4 SCC 603 CIVIL APPEAL NO. 11826 OF 2018 etc. under Section
178 of the Act. The further question which arose was whether Parliament has conferred power of
judicial review on the Tribunal under Section 121 of the Act. In the course of this judgment, the
Court inter alia held as follows:

*53. Applylng the abovementioned tests to the scheme of the 2003 Act, we find that
under the Aect, the Central Commission is a decision-making as well as
regulation-making authority, simaltanecusly. Section 79 delineates the functions of
the Central Commisgion broadly into two eategories — mandatory functions and
advisory funetions. Tariff regulation, licensing (including inter-State trading
licensing), adjudication upon disputes invelving generating companies or
transmission licensees fall under the head "mandatory functions™ whereas advising
the Central Government on formulation of National Electricity Policy and tariff pelicy
would fall under the head *advisory functions”, In this sense, the Central Commission
15 the decision-making authority. Such decision- making under Section 7g(1) is not
dependent upon making of regulations under Section 178 by the Central Commission.
Therefore, functions of the Central Commission enumerated in Section 79 are
separate and distinct from functions of the Central Commission under Section 178.
The former are administrative/adjudicatory functions whereas the latter are

legislative.

55. To regulate is an exercise which is different from making of the regulations.
However, making of a regulation under Section 178 is not a precondition to the
Central Commission taking any steps/measures under Section 7a(1). As stated, if
there is a CIVIL. APPEAL NO. 11826 OF 2018 ete, regulation, then the measure under
Section 79{1) has to be in conformity with such regulation under Section 178, This
principle flows from varions judgments of this Court which we have discussed
hereinafter. For example, under Section 79(1)(g) the Central Commission is required
to levy fees for the purpose of the 2003 Act. An order imposing regulatory fees could
be pasasd even in the absence of a regulation under Section 178. If the levy is
unreasonable, it conld be the subject-matter of challenge before the appellate
authority under Section 111 as the levy is imposed by an order/decision-making
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process, Making of a regulation under Section 178 is not a precondition to passing of
an order levying a regulatory fee under Section 79(1)(g). However, if there is a
regulation under Section 178 in that regard then the order levying fees under Section
79(1)(g) has to be in consonance with such regulation.” (95) We are unable to see how
the said judgment can advance the case of the first respandent. The question which
fell for consideration and the opinion which has been rendered do not in any way

detract from the view which we have taken.

Substantially, it was held that the making of regulation was not a pre condition for levying a
regulatory fae under Section 79(1)(g). It is no doubt true that Commission has an adjodicatory
function. It is also empowered to give opinions. CIVIL AFFEAL NO. 11826 OF 2018 ete. Power to
frame regulations indicates that it also has legislative powers. The point is that since in this case we
are concerned with the adjudicatory function of the Commission, we are concerned with the
trammels to which it is subject in the form of the express terms of the contract. All that we are
helding is that in 1 case where the matter iz governed by express terms of the contract, it may not be
open to the Commission even donning the garb of a regulatory bedy to go beyond the express terms
of the contract. It is apposite that we nolice para 58 reads as follows:

"58. One must understand the reason why a regulation has been made in the matter
of capping the trading margin under Section 178 of the Act. Instead of fixing a trading
margin (ingluding capping) on a case-to-case basis, the Central Commission thought
it fit to make a regulation which has a general application to the entire trading
activity which has been recognised, for the first time, under the 2003 Act. Further, it
is important to bear in mind that making of a regulation under Section 178 became
necessary because a regulation made under Section 178 has the effect of interfering
and overriding the existing contractual relationship between the regulated entitics. A
regulation under Section 178 Is In the nature of a subordinate legislation. Such
subordinate legisiation can even override the existing contracts CIVIL APPEAL NO.
11826 OF 2018 etc. including power purchase agreements which have got to be
aligned with the regulations under Section 178 and which eould not have been done
across the board by an order of the Central Commizgion under Seetion 70{1)(j)." (06)
While it may be open as indicated therein for a regulation to extricate a party from its
contractual obligations, in the course of its adjudicatory power it may not be open to
the Commission by using the nomenclature regulation to usurp this power to

disregard the terms of the contract.
{57} Another argument which has been raised on behalf of the first respondent is that
the guidelines ware framed on 19.01.2005. Clauses 4.7 and 5.17 came to be, however,

modified before the PPA was entered into and even prior to the RFP and therefore,
the PPA and Article 17.3 therein has been cast in the widest terms.

{o8) We have already perused Article 17.3.1.
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Article 17.9 to begin with, speaks of specific instances which ean trigger the dispute resolution
mechanism. A case in point and close to facts is a dispute arising from a change in law, after a claim
CIVIL APPEAL MO, 11826 OF 2018 ete, is denied and a resolution through settlement not being
arrived at, There are other specific clauses which are part of the PPA which are adverted to in the
later part of Article 17.3.1. Therefore, the argument is raised on behalf of the first respondent that
the opening words of Article 17.3.1 are designedly broad to cater to situations such as are
represented hy the facts of this case. In other words, even irrespective of a situation being not
governed by Article 13.1 in order that the restitutionary principle or the principle of an incomplete
contract leading to a lifelong regulation assuring a fair return to the seller is observed, the power of
revisiting of the rates is what is eontemplated in the amended guideline which finds enshrinement in
Article 17.3.1,, it is contended. (g49) In fact, when we notice the PPA, we find that apart from matters
which are expressly referred to in Article 17.3.1, viz., Articles 4.7.1, Article 13.2, Article 18.1 or clause
100.1.3 of Bchedule 17, there are other Articles in the PPA with which Article 17.3.1 can bear nexus
with. They inclode CIVIL APPEAL NO. 11826 OF 2018 etc. apparently, Articles 4.5.2, 11.6.6 and
11.6.7. This is besides 12.7(e) which relates to enforcement of claims under Force Majeuare.
Therefore, it is not as if Article 17.3.1 i3 not to be understood without reference to the other parts of
the contract. No Court should attempt to read a part of the contract in isolation. The draftsmanofa
eontract of the nature we are dealing with would have not left any stone unturned in making the
contract one to be construed with a great sense of harmony and care. Therefore, we do not accept
the eontention of the first respondent that the Commission, Tribunal and this Court must pour
meaning into the opening words of Article 17.3.1 so that in the facts, the first respondent can claim
compengation on the basis that it has ineurred expenditure acting on the first WAPCOS report.

{100} Here, we must motice finally, that substantially, the claim in regard to the water intake system
was founded on the reliance placed on the first WAPCOS report and on the strength of the second

WAPCOS report.

CIVIL APPEAL NO. 11826 OF 2018 ete, (101) We also find reinforcement in our view from the
following clauses 1.2.12;

“1.2.12 Different parts of this Agreement are to be taken as mutually explanatory and
supplemantary to each other and if there is any inconsisteney between or among the
parts of this Agreement, they shall be interpreted in a harmonious manner so as 1o
give effect to each part.” (Emphasis supplied) (102) An argument was raised by Shri
Amit Kapur that the contract in the case calls for the application of the principle of
contra proferentem rule, '

(103) We are of the view that the principle of contra proferentem is ordinarily utilised
in eontracts of insurance and standard form eontracts.

{104) The principle of contra proferentem apparently in substance is that in case of
any doubt in its terms, the doubt should be resolved against the party who drafted the
contract. We would not think in the facts of this case that the first respondent has
been able to plant any serious doubt in regard to the clauses with which we are
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conecerned with on a true nnderstanding of the same.

CIVIL APPEAL NO. 11826 OF 2018 ete. (105) The second complaint- The Office Memorandum
dated 17.06.2011,

As far as the question relating to the OM dated 17,06.2011 providing the premise for change in law
elaim is concerned, we are of the view that the claim may not have merit in it. It is true that Article
15.1.1 inter alia provides that & change can be brought about by the issuance of 2 notification by an
Indian Governmental autherity. Alse a change in interpretation of any law by an Indian
Governmental instrumentality inter alia provided that it is final authority under law for such
interpretation would constitute a change in law.

Indian Governmental Instrumentality is defined as follow: -

“Indian Governmantal Instramentality” means the GOI, Government of States where
the Procurers and Project are located and any ministry or department of or board,
agency or other regulatory or quasi-judicial authority controlled by GOI or
Government of States where the Procurers and Project are located and includes the
Appropriate CIVIL APPEAL NO. 11826 OF 2018 etc. Commission;” (106) Law as
defined in the PPA is as follows:

“Law" means, in relation to this Agreement, all laws including Electricity Laws in
force in India and any statute, ordinance, regulation, notification or code, rule, or any
interpretation of any of them by any Indian Governmental Instrumentality and
having force of law and shall further include all applicable rules, regulations, orders,
notifications by an Indian Govermental Instrumentatlity pursuant to or under any of
them and shall include all rules, regulations, decisions and orders of the Appropriate
Commission;

{107) While the word ‘competent Conrt’ which can also be the source of & change in
interpretation of any law is expressly defined in Article 13.1.1., when it comes to the
Indisn Governmental instrumentality which is the final authority, is concerned, there

is no definition in the PPA. The controversy is this.

{108] The first respondent allegedly imported goods for the purpose of construction
of the captive mining plant. It is its case that the goods so imported were being used
for construction of the mining plant which was in turn was utilised for the CIVIL
APPEAL NO. 11826 OF 2018 etc. construction and operation of the ultra mega power
plant project. Such goods according to the first respondent was expressly exempted
from customs duty by virtue of the notification holding the field

The notifications holding the field it must be understocd were the notifications holding the field
before the cut off date. The cut off date admittedly is 21.07.2007. In other words, the said date is the
date which is seven days before the bid deadline. The OM which iz the premise for the argument has
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been issued by the Director no doubt with the approvel of the Joint Secretary in the Ministry of
Power, Tt reads as follows:

Hes 12/20/2009-UMPP Government of [ndia Ministry of Power Shram Shakti
Bhawan, Rafi marg, New Delhi, the 17th June, 2011 OFFICE MEMORANDUM Sub:
3960 MW Sazan Ultra Mega Power Project, Distt. Singrauli - Exemption from
Custom Duty under project Import - reg.

The undersigned is directed to refer to Govt, of Madhya Pradesh’s letter No.
4468/13/2011/0 dated 24.05.2011 on the subject mentioned above and to say CIVIL
APPEAL NO. 11826 OF 2018 etc. that under Mega Fower Policy, the Custom/Excise
Dty exemption is given in respect of power equipment GE':]}I'.

This issues with the approval of J5 [Thermal), Ministry of Power {A.A. Tazir) Director Shri Mohd.
Suleman Secretary (Energy) Govt, of Madhya Pradesh, Bhopal” (109) It is the contention of the first
respondent that when it imparted the goods it had to pay customs duty on the same and it
constituted a change in law as the OM issued by the Joint Secretary placing the interpretation
constituted a change in interpretation.

{110]) In other words, in contrast with the law as it stood before the cut off date, by the issuanece of
the OM by the Joint Secretary in the Ministry of Power, a change in interpretation of the law is
brought about. This sufficed to found a claim of change in law within the meaning of Article 13.1.1
CIVIL AFPEAL NO. 11826 OF 2018 ete. {(111) The argument of the procurers, on the other hand, is as
we have noticed iz that the OM cannot be found to be issued by a Governmental instrumentality
which can be treated as the final authority under law for such interpretation. It is for the reason that
the notification granting exemption has been issued by the authority under the Customs Act and the
Joint Secratary in the Ministry of Power is not such an autherity. Secondly, it is the contention of the
procurers that the matter should have besn taken before the appropriate forum by the first
respondent on the basis that in law, actually, the import of goods was exempt if it was exempt and it
was not open to the first respondent to pass on the burden without taking recourse to law. Thirdly, it
iz contended that the fact of the matter is that the position even hefore the cot off date was that
goods in guestion were not exempt.

(112) Since we are dealing with the notifications, we notice that the authority on Advance Ruling has
goneinto the history of the notifications and dealt with the same though in the context of the right
to CIVIL APPEAL MO, 11826 OF 2018 ete. exemption in a mega power plant but not for an ultra
mega power project. But we are of the view that ns far as the history of the notifieations go, it would
continee to be relevant:

*2.1 The Entry corresponding to the present Entry was introduced for the first time in
1999. As pointed out by the learned Sr. counsel for the applicant, the introduction of
this Entry in the Customs notifieation seems to be a follow up to the policy decizion
taken by the Central Government as set cul in the communication dated 10.11.1995
addressed by the Secretary, Ministry of Power, Government of India and the revised
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policy/guidelines relating to Mega power projects issued in 1998, The policy
formulated in 1995 was in relation to the "setting up of power plants of capacity of
1000 MW or more supplying power to more than one state”. In that pelicy document,
it is stated that the "project of capacity of 1000 MW and more and catering power to
more than one state shoold be considered as a mega project. Projects which cater
power to a single State, irrespective of size, would not come under this category”™. In
the policy which has been recast in 1998, it was decided that inter-state and
inter-regional mega power projects were to be set up both in the public and private
sectors. The re-organization of the public sector corporations was also envisaged by
the policy. The palicy contemplates the beneficiary States constituting Regulatory
Commissions with powers to fix tariff. Paragraph 5 of the goidelines is important, It
says “the import of capital equipment would be free of custom duty for these
projects”. In order to ensure that domestic bidders were not adversely affected,
ceriain safeguards were spelt outl.” CIVIL APPEAL INO. 11826 OF 2018 eic. 7.2 Entry/
S1.No. 2B8A of Ch. 98.01 inserted by Notification No. 63/1999 substantially gives
effect to the 1995 policy read with revised policy of 1908, The same coneept of mega
power project is to be found in that Entry. The Entry reads:

SL. Chapter/ Descripti Standa Addition Conditi No. heading/su on of rd al Duty on
MNo. b-head no. goods Rate rate 288 gBo1 Goods Nil Nil 82 A required for setting up

of any Mega Power Project specified In Listsg, if such Mega Power Project is-

a, an
inter-
state
thermal
Po=eEr
plant  of
a3

capacity
af 1508M
ar mare;
or

b. an
inter-
State
hydel
P
plant of
a

capacity
af HEGH
ar

[T —
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CIVIL APPEAL NO. 11826 OF 2018 etc. Condition No. 82 is as follows: -

fz. (a) If an officer not below the rank of a Joint Secretary to the Government of
India in the Ministry of Power certifies that-

(i) the power purchasing state undertakes, in principle, to privatize distribution in all cities, in that
Srate, each of which having & population of more than one million within a period to be fixed by the
Ministry of Power; and

(1i) In the case of imports by a Central Public Sector Undertaking, the quantity, total value,
description and specifications of the imported goods are certified by the Chairman and Managing
Director of the said Central Public Seetor Undertaking; and

{c] In the case of impeorts by a Private Sector Project, the quantity, total value, description and
specifieations of the imported goods are certified by the Chief Executive Officer of such project”.

“7.3 List 33 specifies by name the tharmal projects and hydel projects in respect of which exemption
is made applicable. Then, under Customs Notification No. 100 of 99 dated 28/7/99, the capacity of
thermal power project specified in the earlier notification was altered from 1500 to 1000 MW, As a
result of this notification, 7 more thermal projects were added to the list.” *7.4 Then, the next
notifications in succession of 2001 which are substantially the same excepting that the number of
thermal and hydel projects specified in List 39 has gone down.” 7.5 Then comes the Customs
Motification Ne. 21 of 2002 dated 01.03.2002 which is material for CIVIL APPEAL NO. 11826 OF
2018 ete. our purpose. [t reads as follows: -

5L Chapter/ Descripti Standar Addition Conditio . heading/su on of d Rate al Duty n
No. No b-head no. goods rate .

40 9Bo1r Coods Wil Mil 86 0 required for setting up of any Mega Power Project
specified in Listqa, if such Mega Power Project is-

4. an
inter-
itate
thermal
power
plant of
a

capacity
af 1000
or more;
ar

b an
inter-
Stale
hydel

poweEr
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plant af
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or
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as
certifl=d

by  an
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not below

CIVIL APPEAL NO. 11826 OF 2018 ete. the rank of a Joint Secretary to the
Governmen t of India in the Ministry of Power "7.6 Entry 400 was amended by the
Motification Me. 26/2003. The said amendment was necessitated by reasen of the
policy decision taken by the Government as reflected in the Union budget spesch of
20:3-04. The following extract from the budged speech is relevant:

“Simultaneous to the emphasis on improvement in power distribution, our attention
on capacity addition remains. The Government had earlier, in 1999, notified 18
power projected as mega projects, conferring upon them varions duty and licensing
benefits. The Government now proposes to [iberalise the mega power project paolicy
further by extending all these benefits to any power project that fulfills the conditions
already prescribed for mega power projects”.

Pursuant to the above policy, Notification No. 26/2003-Cus. Was issued amending
the notification no. 21/2002-Cus. Entry 400 as amended reads:

400 9801 Goods required for Nil Nil 86 setting up of any Mega Power Project that is
bo say =

a. an inter-state thermal power plant of a capacity of 1000MW CIVIL APPEAL NO. 11826 OF 2018
etc. or mare; or b. an inter-State hydel power plant of a capacity of 500MW or more......... as
certified by an officer not below the rank of a Joint Secretary to the Government of India in the
Ministry of Power" "7.7 The amended notification no. 21 of 2002 is almost in the same language as it
stands now (vide para 3 supra). Thus, w.e.f. 1/4/2003, the list of specified power projects has been
deleted in tune with the liberalized policy of the Government. Further, it is to be mentioned that
Entry 400 of notification no.21 of 2002 was further amended keeping in view the revised policy
guidelines issued in order to cater to the special requirements of power projects in Jammu and
Kashmir and NE States. Entry 399 substantially remained the same from 1990 onwards excepting
that there was change in the 51. No. and the rate.” (113) The order of the Advance Ruling Autharity is
dated 19.12.2008, No doubt, it is after the cot off date. The case of the first respondent is not based
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on the order of the Advance Ruling Authority, The case of the first respondent is specifically based
only on the OM issued by the Joint Secretary in the Ministry of Power. We may notice that Joint
CTVIL APPEAL MNO. 11826 OF 2018 ete. Secretary in the Ministry of Power has a role in terms of the
notification. The role assigned to him is contained in condition 82 to the notification 63/1999 and

this condition has continued thereafter also, The condition as we have noticed is that it is stated that
an officer not below the rank of a Joint Secretary iz to certify the aspects which are mentioned in
condition Ba,

{114] It is difficult, in fact, to describe the Joint Secretary in the Ministry of Power as the
Governmental authority which is the final authority under the law. The final authority under the law
would be the anthority under the Customs Act which issues the exemption notification. But we
would not wish to rest our findings on the said basis as we feel that the objection of the procurers
can rest on surer foundations. The first respondent also relies upon ne doubt, the notification dated
26.05.2005 whereln it is indicated as follows:

“Naotification No.49/2006-Customs In exercise of the poowers conferred by sub-
section (1) of Section 25 of the Customs Act, CIVIL APPEAL NO, 11826 OF 2018 stc.
1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in
the public interest to do 50, hereby makes the following further amendments in the
notification of the Government of India in the Ministry of finance {Department of
Revenue) No.21/2002- Customas, dated the 15t March, ooz, which was published in
the Gazette of India, Extraordinary vide number G.5.R. 118(E), dated the 15t Mareh,
2002, namely:-

{1} in the Table, against 5.No.qo0, for the entry in column (3), the following entry
shall be substituted, namely:-

*Goods required for setting up of any Mega Power Project, so certified by an offieer
not below the rank of Joiat Secretary to the Government of India in the Ministry of
Power, that is to say-

(a) an inter-state thermal power plant of a capacit of 700MW or more, located in the
Statesz of Jammu and Kazshmir, Sikkim, Arunachzl Pradesh, Assam, Meghalava,
Manipur, Mizoram, Nagaland and Tripuraor

(b) an inter-state thermal power plant of a capacity of 10OOMW or more, located in
States other than those specified in clause(a) above; or

{c) an inter-state hydel power plant of a capacity of 350MW or more, located in the
States of Jammu and Kashmir, Sikkim, Arunachal Pradesh, Assam, Meghalaya,
Manipur, Mizoram, Nagaland and Tripura,or

{d} an inter-state hydel power plant of a capacity of 500MW or more, located in
States other than those speeified in Clause(C) above”, (I1) in the Annexure, in
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Condition No.B6, for sub-clauses (ii) and (iii) of clause(A), the following shall be
substituted, namely:-

“{ii) the power purchasing State CIVIL APPEALNO. 11826 OF 2018 ete. undertakes,
in principle, privatize distribution in all cities, in that State, each of which has a
population of more than one million, within a peried to be fixed by the Ministry of
Power." {115) The Tribunal has, in fact, procecded on the basis that the goods in
guestion would fall under Entry 400 relating to power projects and therefore, they
were exempted, The Tribunal proceeded further on the basis that the notification
dated 17.06.2011 issued by the Joint Secretary amounted to an interpretation which
constitubtes & chenge in law.

{116) We are of the view that the approach of the Tribunal cannot be upheld. There is
no material, whatsoever, apart from the notifications to indicate that the goods in
question were being treated as exempt before the cut off date. In other words, it was
incumbent upan the first respondent 1o produce incontestable material establishing
that the goods were exempt and were being treated so before the cut off date. The
best material would have been examples of similer cases where goods were being
treated as exempt. Even though, it is pointed oot CIVIL APPEAL NO. 11826 OF 2018
ete. that the first respondent was the only ultra mega power plant, even then power
plants including mega power plants were operational. It is difficult to conceive that
thers wounld not be a single ease where similar inputs by way of examples of other
power projects even if it is not ultra mega power projects would not have operated for
the first respondent to deaw from. '

(117) The word law has been defined as we have noticed. While the expression ‘Indian
Governmental Instrumentality’ is used in the definition of the word law in Article
13.1.1, the change in interpretation of any law by an Indian governmental authority
must be the final authority under the law for such interpretation, It may be difficult
to attribute to the Joint Secretary in the Ministry of Power the position of an Indian
Governmental Authority who has the final authority under the law,

But as we have indicated this must not be treated as the basis on which we disagree with the
Tribunal. (118] The perusal of the OM does not advance the ease of the first respondent for yet
another good reason, CIVIL APPEAL NO. 11826 OF 2018 ete, He does not in the OM indicate that
the goods in question had been exempted before the cut off date and that the goods becoming
exigible to duty on the date after the cut off date. The Authority for Advance Ruling has categorically
affirmed that the goods of the type with which we are concerned may not qualify for exemption. The
appellants have a case that, in fact, the Joint Secretary was essentially following the Advance Ruling,
While it is true that the Advance Ruling may not bind the first respondent as it is not a party, and
the respondent could not have sought a ruling under the law, it is undoubtedly an aspect which
otherwise adds strength to the case of the appellants. There may be cases where placing the
natification holding the field before the cut off date side by side to the subsequent notification or an
interpretation issved after the said cut off date, the Commission or a Tribenal could fnd that there
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is change in law, which added to the cost to the seller. On the ather hand, when the case of the first
respondent involves interpretation of the terms of the CIVIL APPEAL NO. 11826 OF 2018 ete.
notification then particularly when two views are fairly competing for acceptance before the bady, at
best, we would think that the Tribunal has hazarded taking a perilous route in venturing to find that
the OM issued by the Joint Secretary constituted the change in law. Though reliance has been placed
on the judgment of this Court reported in Manohar Lal Sharma v. Principal Secretary & Ors. (2014)
9 3CC 516 and Manochar Lal Sharma v. Principal Secretary & Ors. (2014) ¢ 83CC 614 which decisions
purported to exempt the mining leases which were captive leases operating for the purpose of the
power projects including the power projects specifically in question from the purview of its decision,
we do not think that that by itself can determine the question as to whether the goods which were
imported for the purpose of the captive mining plant was ever exempt. What was exempt has been
goods imported for the purpose of the Power project. In other words, as to whether the goods in
question were goods which fell within sne entry or the ather it in this ease a matter which is highly
disputed and the premise of CIVIL APPEAL NO. 11826 OF 2018 etc. the first respondent viz., the
OM of the Joint Secretary cannot be treated as being a sound foundation for making such a claim.
(119) The parties indeed contemplated a project to be constructed and operated. The word ‘project”

we find has been used in many clausas in the contract. The word “project” has been defined as
frllows:

**Project” means the Power Station and the Captive Coal Mine(s) undertaken for
design, financing, engineering, procuremant, construction, opearation, maintenance,
repair, refurbishment, development and insurance by the Seller in accordance with
the terms and conditions of this Agreement;” (120) Since the word ‘power station' has
been used in word "project’, it Is apposite that we advert to the definition of the words
‘power station':

"Power Station” means the:

(a) coal fired power generation facility comprising of any or all the Units;

(b) any associated fuel handling, treatment or storage facilities of the power
generation facility referred to abowve;

() any water supply, treatment or storage facilities required for the operation of the
powaer generation facility referred o above;

(d] the ash disposal syatem including ash dyke;

CIVIL APPEAL NO. 11826 OF 2018 ete.
(&) township area for the staff colony; and

(f) bay/s for transmission system in the switchyard of the power station,
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(g) all the other assets, buildings/structures, equipments, plant and machinery, facilities and related
assets require for the efficient and economic operation of the power generation facility; whether
eompleted or at any stage of development and construction or intended to be developed and
constructed as per the provisions of this Agreement.” (121) Since the word ‘captive coal mine’ has
also been referred to as part of the definition of the word "project’, it is only right that we advert to

the definition:

“Captive Coal Mine(s) means the captive eoal mines as described in Schedule 1A and
associated fuel transport system up to the Power Station;” (122) ‘Praject Documents”
again has been defined. We may also notice the definition of the words ‘Prudent
Utility Practives’

“Project documents Mean
a) Construction Contracts;
b) Fuel mining agreements, induding the Fuel Transportation Agresment, if any;
€) O&M contracts;
CIVIL APPEAL NO. 11826 OF 2018 ate.
) BFP and RFF Project Documents; and

e} any other agreements designated in writing as such, from time to time, jointly by the Procurers
and the Seller;

“Prudent 1Ttility Practices mesans the practices, mathods and standards that are generally accepted
internationally from time to time by electric utilitics or coal mining entities for the purpose of
ensuring the safe, efficient and economic design, construction, commissioning, operation and
maintenance of coal mines and power generation equipment and mine of the type specified in this
Agreement and which practices, methods and standards shall be adjusted as necessary, to take
account of:

1} operation and Elllﬂilltul'lil'l.tl: puidelines recommended by the manufacturers of the
plant and equipment to be incorporated in the Project;

b) the requirements of Indian Law; and

e) the physical conditions at the Site;” (123) We have set out the history of the
notifications relating to grant of exemption for power projects, All of it began with the
policy issued in the year 1995. The exemptions had their origin with the notification
issped in the vear 1999. Thereafter there is Notification 21/2002 which was issued on
01.09.2002. Entry 400 in the said notification reads as follows:
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CIVIL APPEAL NO. 13826 OF 208 ste. in States other than those specified in elause
{a} above; or ¢ an inter-

state hydel
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of a capacity
aof 358 Md ar
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Arunachal
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e r plant
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clause {ch
above";

{124} Thersafter another notification nameLy

Motification No. 26/ 04 which has given a final shape to it came to be issued which
has been noticed also by the Authority of Advanse Buling. It reads as follows:

CIVIL AFPEAL NO. 11826 OF 2018 ete. 400 9801 Goods required for Nil Nil 86
setting up of any Mega Power Project that is to say -

a, an inter-state thermal power plant of a capacity of 1000MW or more; or b. an inter-State hydel
power plant of a capacity of 500MW or more......... 13 certified by an officer not below the rank of a
Joint Secretary to the Government of India in the Ministry of Power (Emphasis supplied) (125) We
may niotice that with the issuance of the said notification what stands out is the following:
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[126) While in the opening words of the Entry, there is reference to power project, it
ls conditioned by the words ‘that is to say’. We can quite safely procead on the basis
that Entry 400 in the Notification No. 21/2002 which eame into effect on 01.03.2002
as amended by Notification No. 46/2008 is the Entry which must be treated as
holding the field as on the eut off date, It iz thereafter, no doubt, that the first
respondent has invoked the change in CIVIL APPEAL NO. 11826 OF 2018 ete. law
clause by seeking to draw inspiration from the OM issued on 17.06.2011.

{(127) Change in law clause is sought to be invoked apparently contending that there has bean a
change in interpretation by Indian Governmental Authority which has the final say in terms of the
law. The guestion which looms large before the Court is whether there has been a change in law in
terms of “‘change in interpretation’ placed by the Gevernmental authority with reference to the
position oblaining under the notifications issued under the Customs Act. Even the clauses in the
FPA which we have referred to maintain a distinction between a power plant and a captive mine. A
power plant cannot be treated as the same as captive mine. In fact, Schedule 1A which defines the
site refers to the eaptive mines in terms of the coal blocks which are allotted, The definition of
captive mine also indicates that it is the coal mines as described in Schedule 1A and the associated
fuel transport system up to the power station. No doubt, the word *site’ has also been defined as the
land CTVIL APFEAL NO. 11826 OF 2018 ete. over which the Project will be developed as provided in
Annexure 1A,

(128) Undoubtedly, in view of the very purpose of having a coal mine which is to supply the requisite
fuel for the operation of the power plant, there would be a certain measure of geographical
contiguity. But the question for the consideration before this Court is whether that would decide the
fate of the contents of a notification issued under the Customs Act

(129) We must notice that it ia not &s if the first respondent is the only person which had a right to
claim the benefit of exemption on the basis that the goods which have been imported for the
purpose of their captive mine must be treated as goods used in the power project. As the history of
the notifications as captured in order of the Advance Ruling Authority would show over a period of
titne, there have been a number of power plants which have sprung up. All of them would alzo be
using captive mines for the purpose of generating power. It iz not as if there would be a dearth of
examples of CIVIL APFEAL NO. 11826 OF 2018 ete. exemption being extended to imports made by
them and claiming the benefit of exemption under the notification. Not a single instance of an
exemption granted to any other project where goods imported for use in the captive mine has been
produced before the Commission, the Tribunal or even this Court, This goes a long way to negate the
elaim of the first respondent that what was once exempt has ceased to be exempt only by virtue of
the issuance of the OM dated 17.06.2011.

(130) There is another very important cireumstance which strikes us. The material which appeals to
usg is to be found undoubtedly in the order of the Advance Ruling Authority relied upon by the
appellant. The application, no doubt, is filed in the year 2008. What impresses the Court the most is
the stand of the customs authorities before the Advance Ruling Authority, We cannot proceed on the
basis that the controversy which led to the seeking of the ruling and far more importantly the
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pearsistent stand of the customs authority before the Advance Ruling Authority would not shed light
on hew CIVIL APPEAL NO. 11826 OF 2018 ete. the Department viewed the matter. This is
important as it is the customs department which has issued the exemption notification. Being the
authors of the notification, they would be best placed to understand the width and purport of a
notification granting exemption. They have stoutly opposed the application and laid cut various
grounds which, ne doubt, has appealed also to the Advance Ruling Authority. This is an aspect
which goes a long way to show that the view of the customs authority which in a manner of speaking
can also be viewed as forming contemporaneca expositio should not be ignored by this Court.

{131) The first respondent also sought considerable relinnce in this regard from the Mega Fower
Projects: Revised Policy Guidelines. The relevant portions reads as follows:

*“MEGA POWER PROJECTS: REVISED POLICY GUIDELINES The following
conditions are required to be fulfilled by the developer for grant of mega project
Hatus:-

a) an inter-state thermal power plant of a capacity of 700 MW or more, located in the
CIVIL APPEAL NO, 11826 OF 2018 etc. States of Jammu and Kashmir, Sikkim,
Arunachal Pradesh, Assam, Meghzlaya, Manipur, Mizoram, Nagaland and Tripura;
or

b) an inter-state thermal power plant of & capacity of 1000 MW or more, located in
States other than thoss specified in clause {a) above; or

c) an inter-state hydel power plant of a capacity of 350 MW or more. located in the
Etates of Jammu and Eashmir. Sikkim, Arunachal Pradesh, Assam, Meghalava,

Manipur, Mizoram, Nagaland and Tripura: or

d) an inter-state hydel power plant of a capacity of 500 MW or more, located in
States other than those specified in clause (¢} above' Fiscal concessions/benefits
available to the Mega Power Projects Zero Customs Duty: In terms of the notification
of the Government of India in the Ministry of Finance{ Department of Revenue) No.
21/2002-Customs dated 18 March, 2002 read May, 2006. the import of capital
equipment would be free of custome duty for these projects.” (132) The
understanding of the Authority for Advance Buling appears to be that as far as the
entitlement to exemption under the notification is concerned @ mega power project
has to be understood as confined to what follows after the words ‘that is to sav’, In
CIVIL APPEAL NO. 11826 OF 2018 etc. other words, though the use of the words
power project in entry 400 would appear to suggest that it is capable of embracing
within its scope a eaptive mine from which the fuel is generated to run the power
plant, when it came to the actual beneficiary of entry 400, the maker of the
notification has confined the exemption to the goods for the purpose of the pawer
plant. In other words, the word power project has been conflated with the power
plant.
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This appears to be the soul of the reasoning of the Advance Ruling Authority. While we are aware
that the first respondent is not bound by the said Ruling as it is not a party, we do not find it
erroneous on our part in finding merit in the logic of the same or adopting the same for the purpose
of deciding the question which squarely arises before this Court viz., whather there is a change in
law. (123) There is also merit in the contention of the appellant that for article 13.1.1 to be
successfully invaked by the seller, it most demonstrate that there was an interpretation earlier to or
as on the date of the cut off date which was advantageous to CIVIL APPEAL NO. 11826 OF 2018 ete.
the seller and there has been a change in the sakd interpretation after the cut off date. (134) In other
words, the OM issued with the approval of the Joint Secretary in the Ministry of Fower does not
indicate that it is a case of a change in interpretation. He does not say that the position adumbrated
in the OM represents a shift or a change from what the position was prior to the cot off date, This is
apart from any material being available to show that there wag an interpretation in faveur of the first
respondent prior to the cut off date.

(135) We reiterate that no instance of exemption to goods of similar nature being imported by any
person for the captive mine as part of a power project be it mega or ultrz mega plant is placed before
the Commission, It is one thing to say that in a popular sense and it could be urged and it may be
true that the word project has been defined in the PPA as power plant and the captive coal mine, but
as we have noticed this is a mattar to be determined on what was intended by the author of the
notification CIVIL APPEAL NO. 11826 OF 2018 etc. under Section 25 of the Customs Act and the
matter is to be further determined with reference to the express terms of the Notification. Even
more importantly, the question muost fall to be decided with reference to the interpretation available
prior to the cut off date and after cut off date. The communication, which iz the OM dated
17.06.2011 relied upon by the first respondent appears 1o have been issued on the basis of the
request made by the first respondent to the State of Madhya Pradesh. (136) Shri Amit Kapur,
learned counsel on behalf of the first respondent drew our attention to Entry 78 of notification No.
21/02 dated 1.3.2002. Entry 78 reads as follows:

8r. Chapter Descriptio Standard Additional Condition Mo. or n of goods rate rate No.
Heading or sub-

heading
78, 2714.90 All goods, - Mil -

for the
purpase of
powEr
generation
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CIVIL APPEAL NO. 11826 OF 2018 ete. (137) Shri Ramchandran, learned senior
eounsel, would point out that the said Entry relates to inputs for power generation.
The case of the first respondent is also that Entry 399 actually specifically deals with
the goods required for coal mining project under which the first respondent has been
visited with customs duty.

{(138) The argument of Shri Amit Kapur is that first of all, Entry 78 if contrasted with Entry 400
would show that all goods needed for a power project understood in a larger sense as including a
captive coal mine would alse come within four walls of Entry

400. (139) Shri Amit Kapur, learned counsel, would peint out that captive coal mine envisaged as
such is one where the entire production of coal is to be utilised for the power plant in question which
also would indicate that it is part of the power project. It is not in dispute that whatever may be the
distinction which may exist between a mega power project, an ultra mega power project {we are
concerned with latter), there is no separate CIVIL APPEAL NO. 11826 OF 2018 etc. notification
under the Customs Act which deals with ultra mega power project.

{140) The upshot of the above discussion is that we are of the view that the first respondent has not
been able to demonstrate that there was a change in law as contemplated in Article 13.1.1 by

issnance of the OM dated 17.06.2011.

RELIEF (141] The three procurers who were respondents before the Tribunal have not chosen to file
appearance before this Court. The lead procurer has filed an appeal before this Court. Further, there
is only one PPA. lrunically, decisions relating to Order XLI Rule 21 and Rule 33 have been placed
before this Court by the first respondent reminding this Court of the power available to it. No doubt,
they placed this position in an attempt at salvaging the situation arising from no appeal have been
filed by it challenging the finding relating to there being no change in law in regard to the water
intake system.

CIVIL APPEAL NO. 11826 OF 2018 etc. (142) In the facts of this case, we also notice that the three
non-filing parties are respondents in the appeals filed by the appellants. We also cannot be
unmindful of the argament of Shri P. Chidambaram and others that if the first respondent had &
case that they were entitled to an exemption under the situation extant prior to the eut off date then
proper remedy would be to seek refund on the basis that they have been illegally visited with
customs duty.

{143) In the facts of this case, we feel that the interest of justice do require that the impugned order
be set aside not only as against the appellants but also as against the three non- appellants. In the
nature of the litigation, we would think that the benefit of thiz order should be vouehsafed to the
three respondents also, viz., (1) respondent No. 12(BSES Rajdhani Power Limited); (2) respondent
No. 13 (BSES Yamuna Power Limited); and (3) respondent No. 15{Uttarakhand Power Corporation
Limited ). Apparently, these respondents have not contested the appeals,
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CIVIL APPEAL NO. 11826 OF 2018 etc. (144) As we have noticed in the beginning as a sequel to the
impugned order, the Commission has passed orders allowing the claim relating to the water intake
system whereas it has rejected the prayer relating to change in law flowing from OM dated
17.06.2011, The affected parties have carried the matter to the Tribunal in appeals. It is brought to
our notice that this Court passed an order of stay dated 25.11.2010. Since the appellants have
challenged the crder of the Tribunal, the suhsequent erder by the Commission can only be treated as
a congequential order and therefore, it may not have any independent legs to stand on. The
appellants must be given the fruits of the decision which ultimately is rendered in their favour, as we
are rendering this judgment.

(145) Accordingly, the appeals are allowed, The impugned order is set aside. The arder will enure o
the benefit also of the three respondents also, viz., (1) respondent No. 12({BSES Rajdhani Power
Limited); (2) respondent Mo, 13 (BSES Yamuna Power Limited); and (3) respondent No.
15(Uttrakhand Power CIVIL APPEAL NO. 11826 OF 2018 ete. Corporation Limited). Equally, the
order passed by the Commission consequent upon the remand under the impugned order cannot
survive. The appeals filed will also lose their foree and it is for the appellants to do the needful to
bring it to an end in the light of this judgment.

The parties will suffer their own costs,

R
[ B.V. NAGARATHNA ] New Delhi;
April b, 2023,

.
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BERORE THE NATIONAL GREEN TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
EXECUTION AFPLICATION NO. 50 OF 2023 IN OA No.60 of 2014
e gmme (1)
I!‘:li.l - <l Pl I'-"b.- it
IN THE MATTER OF: A B
. BT003B0 o < 0
SPCHETNA wohpplicant VSRR s
VERSUS
U0l & Ors. ... RESPONDENTS

KNOW ALL to whom these present shall come that |/'We, Mahesh Kapoor, partner M/s Thankar
Banguets, competent 1o sign affidavit and file reply, do hereby appoint Vivin Kumar Ahuja (D
2216/2022) & Associates Advocates & Consultants (Mr Kamal Joshi D8S81/2022), Tel
9871235758 (hereinafter called the advocatess) lo be myfour Advocates in the above noted case
puthorize them:-

To act, appear and plead in the above noted case beféire this TribunalCourt/Authority or in any
other courttribunal in which the same may be tried or heard and also in the appellale court
including High court subject to payment of fees separately for each court by mefus,

Tao sign, file, verify and present pleadings, appeals, cross-objections or petitions for Executions,
Review, Revision, withdrawal, compromise or others petitions or Affidavits or others Documents
as may be deemed necessary or proper for the prosecution of the said case in its all stages subject
lo payment of fees for each stages.

To File and take back Documents to admit and/of Deny the Documents of the opposite party. To
withdraw or Compromise the seid case or submit to arbitration any differences or disputes that
may arises towching or in any manner rélating to the said cass.

To take execution proceeding. To deposit, draw and receive monthly cheques, cash and gramt
receipts thereof and to do all other acts and things which may be necessary to be done for the
progress and in the course of the prosecution of the said case.

To appoint and instruct any other Legal Practitioner authorizing him to exercise the power and
authority hereby conferred upon the Advocate whenever he my thinks fits to do so and (o sign the
power of attormey on our behalf,

And l/we undertake that T'we or myfour duly authorized agent would appear in Court on all
hearing and will inform the Advocate for appearance when the case is callzd,

And l/we the undersigned do hereby agree not to hold the Advocate or his substitute responsible
for the result of the said case. The Adjournment costs whenever ordered by the court shall be of
the Advocate which he shall received and retain for himself,

That in case, the costs is imposed on mefus by court shall be paid by usfme too. And If we the
undersigned do hereby agree that in the event of the whole or part of the fee apreed by mefus to
be paid to the Advocate remaining unpaid he shall be entitled to withdraw from the prosecution of
the said case until the same is paid up.

The fee settled is only for the above case and above court. | / we hereby agree that once fee is
paid, 1 /we will mot entitled for the refund of the same in any cose whatsoever and if the case
prolongs for more than three (1) years the original fiee shall be paid again by mefus.

M WITHMESS WHEREDF we do hereunio set myfour hand 1o these presents the content of which
have been read over & explained to me in vemacular and the same are understoed by mefus on
this _.... Day of coais 2024 Accepted subject 1o the terms and payment of the fees,

.

} Client (s}

+

Advocate

VIVIN KUMAR AHU Ry,

Enrolment Ne.D/2216,/20 A _ 29
[ Lo *ls
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M Gmall Vivin Ahuja <vivinahuja@gmail.com>
(no subject)
Vivin Ahuja <vivinahuja@gmail.com: Sat, 27 Apr at 112 PM

To: madhumita@casassociates.in «madhumita@casassociates.inz,
sameer@casassociates.in <sameer@casassociates.in>

Dear Sir/f Madam

Please find herewith enclosed as attachment a copy of reply on behalf of Respondent

Mo. 3 to the Execution Application No 50/2023 in the matter of Society (for SPCHENA)
Vs Uol and Ors

Please acknowledge receipt of the same
Warm Regards

Vivin Ahuja

Advocate for R 3

vivinahuja@gmail.com

9871235758

---------- Forwarded message —————- o
From: Vivin Ahuja <vivinahuja@gmail.com=>
Date: Sat, 27 Apr 2024 at 1:04PM

Subject:

To: Vivin Ahuja <vivinahuja@gmail.com=

Protection of Culture.pdf
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